
   CITY OF NEWCASTLE  
 

Development Applications 
Committee 

 
 Councillors, 
 
 In accordance with section 367 of the Local Government Act, 1993 notice is   

hereby given that a Development Applications Committee Meeting will be held 
on: 

 
DATE: Tuesday 9 April 2019 
 
TIME: Following the Public Voice Committee Meeting 
 
VENUE: Council Chambers 

2nd Floor 
City Hall 
290 King Street 
Newcastle  NSW  2300 
 

 
J Bath 
Chief Executive Officer 
 
City Administration Centre 
282 King Street 
NEWCASTLE  NSW  2300 
 
2 April 2019  

 
Please note: 

 
Meetings of City of Newcastle (CN) are webcast. CN accepts no liability for any defamatory, discriminatory 
or offensive remarks or gestures made during the meeting.  Opinions expressed or statements made by 
participants are the opinions or statements of those individuals and do not imply any form of endorsement 
by the CN. Confidential meetings will not be webcast. 
 
The electronic transmission is protected by copyright and owned by CN.  No part may be copied or 
recorded or made available to others without the prior written consent of CN.  Council may be required to 
disclose recordings where we are compelled to do so by court order, warrant or subpoena or under any 
legislation.  Only the official minutes constitute an official record of the meeting. 
 
Authorised media representatives are permitted to record meetings provided written notice has been 
lodged.  A person may be expelled from a meeting for recording without notice.  Recordings may only be 
used for the purpose of accuracy of reporting and are not for broadcast, or to be shared publicly.  No 
recordings of any private third party conversations or comments of anyone within the Chamber are 
permitted. 
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CONFIRMATION OF PREVIOUS MINUTES 
 
MINUTES - DEVELOPMENT APPLICATIONS COMMITTEE 19 MARCH 2019 
 
RECOMMENDATION 
 
The draft minutes as circulated be taken as read and confirmed. 

 
 
ATTACHMENTS 
 
Attachment A:  190319 Development Applications Committee Minutes 
 
 Note: The attached extract of the minutes are the decisions made by 

Council at the meeting. The full minutes incorporate the business 
paper reports previously provided and subsequent decisions. They 
may be viewed at www.newcastle.nsw.gov.au 
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CITY OF NEWCASTLE 
 
Minutes of the Development Applications Committee Meeting held in the Council 
Chambers, 2nd Floor City Hall on Tuesday 19 March 2019 at 5.36pm. 
 
 
PRESENT 

The Lord Mayor (Councillor N Nelmes), Councillors, J Church, D Clausen, 
C Duncan, B Luke, J Mackenzie, A Robinson, A Rufo, E White and P Winney-
Baartz. 
 

IN ATTENDANCE 
J Bath (Chief Executive Officer), D Clarke (Director Governance), K Liddell (Director 
Infrastructure and Property and Interim Director Strategy and Engagement), F 
Leatham (Interim Director People and Culture), A Murphy (Director City Wide 
Services), M Bisson (Manager Regulatory, Planning and Assessment), E Kolatchew 
(Manager Legal), J Vescio (Executive Officer, Chief Executive Office), M Murray 
(Policy Officer, Lord Mayor's Office), C Field (Executive Officer, Lord Mayor's Office) 
and K Sullivan (Council Services/Minutes/Webcast). 
 

MESSAGE OF ACKNOWLEDGEMENT 
The Lord Mayor read the message of acknowledgement to the Awabakal and Worimi 
peoples. 
 

PRAYER 
The Lord Mayor read a prayer and a period of silence was observed in memory of 
those who served and died so that Council might meet in peace. 
 

APOLOGIES 
 
MOTION 
Moved by Cr Luke, seconded by Cr Winney-Baartz 
 
The apologies submitted on behalf of Councillors Byrne, Dunn and Elliott be received 
and leave of absence granted. 

Carried 
 

DECLARATIONS OF PECUNIARY AND NON-PECUNIARY INTERESTS 
Nil 
 

CONFIRMATION OF PREVIOUS MINUTES 
 
MINUTES - DEVELOPMENT APPLICATIONS COMMITTEE 4 DECEMBER 2018   
 
MOTION 
Moved by Cr Mackenzie, seconded by Cr Clausen 
 
The draft minutes as circulated be taken as read and confirmed. 

Carried 
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DEVELOPMENT APPLICATIONS 
 
ITEM-1 DAC 19/03/19 - DA2018/01097 2 AND 4A ROSE STREET TIGHES 

HILL, THREE LOT INTO TWO LOT SUBDIVISION   
 
MOTION 
Moved by Cr Mackenzie, seconded by Cr Robinson 
 
A. That Council: resolves that the objection under Clause 4.6 Exceptions to 

Development Standards of the NLEP2012, against the development standard 
at Clause 4.1 minimum subdivision lot size, and considers the objection to be 
justified in the circumstances and to be consistent with the objectives for 
development within the R2 Low Density Residential zone in which the 
development is proposed to be carried out; 

 
B. That DA2018/01097 for three lot into two lot subdivision at No.2 and No.4A 

Rose Street Tighes Hill be approved and consent granted, subject to 
compliance with the conditions set out in the Schedule of Conditions at 
Attachment B; and 

 
C. That those persons who made submissions be advised of the determination of 

the application. 
 
For the Motion: Lord Mayor, Cr Nelmes and Councillors Church, 

Clausen, Duncan, Mackenzie, Luke, Rufo, Robinson, 
White and Winney-Baartz. 

 
Against the Motion: Nil. 

Carried 
 
 
 

The meeting concluded at 5.40pm. 
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DEVELOPMENT APPLICATIONS 
 
ITEM-2 DAC 09/04/19 - DA2018/00948 - 25 MARSHALL STREET 

NEW LAMBTON HEIGHTS - DEMOLITION OF DWELLING, 
ERECTION OF FOUR TWO STOREY DWELLINGS  

 
APPLICANT: ELK DESIGNS 
OWNER: STEPHEN NIGEL BINNIE & ELIZABETH ANNE BINNIE  
CONTACT: DIRECTOR GOVERNANCE / MANAGER PLANNING 

REGULATORY AND ASSESSMENT 
 
 

PART I 
 

BACKGROUND 
 
An application has been received 
seeking consent for demolition of a 
dwelling and erection of four two 
storey dwellings at 25 Marshall Street, 
New Lambton Heights. 
 
The application is referred to the 
Development Applications Committee 
for determination, due to the number 
of public submissions received in 
addition to the application being called 
in by two Councillors.   
 
A copy of the amended plans for the 
proposed development is included at 
Attachment A. 
 

 
 
Subject Land: 25 Marshall Street New 
Lambton Heights 

The proposed development was publicly notified for 14 days in accordance with 
Council’s Public Notification policy and 31 submissions were received in response.  
 
The objectors' concerns included: 
 

i) Inconsistency with land use objectives 
ii) Stormwater runoff 
iii) Removal of trees 
iv) Car parking/access 
v) Amenity 
vi) Building height 
vii) Landscaped area provision 
viii) Frontage width 
ix) Construction impact 
x) Waste management 
 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 09 April 2019 Page 9 
 
Following a significant redesign of the proposal in response to the objector’s and City 
of Newcastle (CN) concerns, the proposed development was renotified on 26 
February 2019 in accordance with Council’s Public Notification policy and 24 
submissions were received in response. 
Details of the submissions received are summarised at Section 3.0 of Part II of this 
report and the concerns raised are addressed as part of the Planning Assessment at 
Section 5.0. 
 
The proposal was considered at a meeting of the Public Voice Committee on 4 
December 2018. 
 
Issues 
 

1) Public submissions 
 
Conclusion 
 
The proposed development has been assessed having regard to the relevant heads 
of consideration under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 (EP&A Act 1979) and is considered to be acceptable subject 
to compliance with appropriate conditions. 
 
RECOMMENDATION 
 
A. That DA2018/00948 for demolition of a dwelling, erection of four two storey 

dwellings at 25 Marshall St, New Lambton be approved and consent granted, 
subject to compliance with the conditions set out in the Schedule of Conditions 
at Attachment B; and 

 
B. That those persons who made submissions be advised of Council's 

determination. 
 
Political Donation / Gift Declaration 
 
Section 10.4 of the EP&A Act 1979 requires a person to disclose "reportable political 
donations and gifts made by any person with a financial interest" in the application 
within the period commencing two years before the application is made and ending 
when the application is determined. The following information is to be included on 
the statement: 
 

a)  all reportable political donations made to any local Councillor of Council; 
and 

 
b)  all gifts made to any local Councillor or employee of that Council. 

 
The applicant has answered NO to the following question on the application form:  
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable political donation' or 'gift' to a Councillor or Council 
employee within a two year period before the date of this application? 
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PART II 
 
1.0 THE SUBJECT SITE 
 
The subject property comprises Lot A DP 367643 and is a rectangular parcel of land 
located on the western side of Marshall Street. The site is zoned R2 Low Density 
Residential Zone under the provisions of the Newcastle Local Environmental Plan 
(NLEP 2012). The site has a frontage of 15.58m to Marshall Street, 15.35m to the 
western boundary and 97.76m and 97.93m to the northern and southern boundaries 
respectively. The total site area is 1,492 m2.  The site slopes from the north east 
(rear boundary) to the south west (front boundary) and includes a number of mature 
trees in the western (rear) portion of the site.  The site is currently occupied by a two-
storey brick and weatherboard dwelling with the garage located at ground level and 
the majority of the accommodation on the upper floor. Access to the garage is 
provided via a driveway that is located along the southern boundary of the site. At 
the rear of the dwelling is a terraced garden area and a fence running north to south 
that separates the rear portion of the site from the dwelling and garden. 
 
The site is located within a residential suburb predominantly characterised by one 
and two storey older style dwellings. To the south and west of the site are areas of 
residential accommodation, to the east of the site is an area of vegetation identified 
by CN as coastal plains smooth barked apple woodland and to the north of the site is 
New Lambton Heights Public School. The playing fields for the school are located 
directly to the north of the subject site. The LGA boundary between the City of 
Newcastle and Lake Macquarie extends along Marshall Street to the west of the site 
with the Lake Macquarie LGA being located on the western side of Marshall Street.  
The properties on Marshall Street within the Lake Macquarie LGA are zoned R2 Low 
Density Residential under the provisions of the Lake Macquarie local Environmental 
Plan (LMLEP 2014). 
 
2.0 THE PROPOSAL 
 
The applicant originally sought consent for demolition of the existing dwelling and 
erection of five two storey dwellings sited along the northern boundary of the site. 
Each dwelling included a garage space for car parking in addition to a visitor space 
provided on site in accordance with CN’s controls. Access to all proposed dwellings 
was provided via a driveway which extended along the southern boundary of the 
site. The proposed dwellings were two storeys in height and were orientated in a 
north-south direction. This resulted in the front of the property looking southwards 
and the rear of the property and amenity areas for each dwelling located along the 
northern boundary of the site.  
 
The siting and orientation of the dwellings was chosen to minimise the impact on the 
amenity of the neighbouring properties to the south as they are most likely to be 
affected by development on the subject site. All dwellings were setback from the 
southern boundary to avoid overshadowing to the south whilst living accommodation 
was located on the ground levels of the dwellings to avoid overlooking.  
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Privacy screening was incorporated into the upper floor bedroom windows on the 
northern and southern elevations of the proposed dwellings to avoid overlooking to 
the south and north into the primary school. Due to the retention of the existing solid 
fence running along the northern boundary of the site, the applicant contented that 
the proposed POS areas for Units 1-3 would be adequately screened from the 
primary school by this fence. 
 
Following submission of the development application, concerns were raised by 
neighbours in respect of a number of aspects of the proposal including the density of 
development, the length of the proposed driveway, stormwater, overlooking, tree 
removal and overshadowing. Details of the submissions received are summarised at 
Section 3.0 of Part II of this report and the concerns raised are addressed as part of 
the Planning Assessment at Section 5.0. 
 
In response to the concerns raised, the applicant amended the proposed 
development. These amendments included the reduction in the proposal from five to 
four dwellings, a reduction in the height of the proposed dwellings to ensure full 
compliance with the maximum building height, the protection of an additional eight 
trees at the rear of the site, increased separation between the proposed dwellings, 
increased landscaping provision and a reduction in the length of the proposed 
driveway. Full details of the amendments are addressed as part of the Planning 
Assessment at Section 5.0.  
 
A copy of the current amended plans is included at Attachment A. 
 
The various steps in the processing of the application to date are outlined in the 
Processing Chronology (refer to Attachment C). 
 
3.0 PUBLIC NOTIFICATION 
 
The original application was publicly notified in accordance with the requirements of 
the EP&A Act 1979, the associated Regulation and the Newcastle Development 
Control Plan 2012 (NDCP 2012). In response 31 submissions were received. The 
concerns raised by the objectors in respect of the proposed development are 
summarised as follows:  
 

i.  Land Use Zone Objectives 
a) The proposal is not consistent with the objectives of the R2 Low 

Density Residential Land Use Zone i.e. “provide for the housing 
needs of the community within a low-density residential 
environment”. 

 
ii.  Stormwater Runoff 

a) Impact of the proposal on the existing inadequate stormwater 
system. 

 
iii.  Removal of Trees/Impact on Natural Habitat 

a) The impact of the removal of trees on the site. 
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iv.  Car parking/Access 
a) Insufficient car parking provision. 
b) Increase in traffic flow on the street as a result of the proposal. 
c) There is insufficient pedestrian infrastructure for this form of 

development. 
d) The proposed driveway exceeds the maximum driveway length. 

 
v.  Amenity 

a) Impact on the privacy of adjoining properties. 
b) Impact on the privacy of the adjoining school. 
c) Concern with level of overshadowing to neighbouring properties. 
d) Increase in noise levels as a result of increased traffic. 
 

vi.  NLEP 2012 Clause 4.6 Request 
a) The proposed building height variation will have a further impact on 

the amenity of neighbours. 
 

vii. Landscaped Area 
a) The proposed landscaped area is not sufficient. 

 
viii.  Frontage Width 

a) The proposal does not accord with the minimum frontage width. 
 

ix. Construction 
a) The proposed construction will impact on noise and dust/air 

pollution. 
b) Unclear how asbestos will be dealt with if found on site. 
 

x. Waste Management 
a) There is insufficient space for bins. 

 
The current amended plans have been publicly notified and 24 submissions have 
been received expressing continued concerns regarding the proposal. 
 
The objectors' concerns are addressed under the relevant matters for consideration 
in the following section of this report. 
 
4.0 INTEGRATED DEVELOPMENT  
 
The proposal is not 'integrated development' pursuant to Section 4.46 of the Act.   
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15 of the EP&A Act 1979, as detailed 
hereunder. 
 
5.1 Provisions of any environmental planning instrument 
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State Environmental Planning Policy No 55 - Remediation of Land (SEPP 55) 
 
SEPP 55 applies to the proposed development and contains planning controls for 
the remediation of contaminated land. 
 
SEPP 55 provides that prior to granting consent to the carrying out of any 
development on land the consent authority is required to give consideration as to 
whether the land is contaminated and, if the land is contaminated, whether the land 
is suitable for the purpose of the development or whether remediation is required. 
 
The subject land is currently being used for residential accommodation purposes and 
City of Newcastle’s (CN) records do not identify any past contaminating activities on 
the site.  The proposal is considered to be acceptable having regard to this policy. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX Certificate was lodged with the application, demonstrating that the 
development can achieve the required water and energy reduction targets.  A 
condition of consent has been recommended, requiring that the development be 
carried out in accordance with the BASIX Certificate. 
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017  
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
(Vegetation SEPP) is one of a suite of Land Management and Biodiversity 
Conservation reforms that commenced in New South Wales on 25 August 2017. 
 
The Vegetation SEPP works together with the Biodiversity Conservation Act 2016 
and the Local Land Services Amendment Act 2016 to create a framework for the 
regulation of clearing of native vegetation in NSW.  Part 3 of the Vegetation SEPP 
contains provisions similar to those previously contained in cl.5.9 of NLEP 2012 
(clause now repealed) and provides that Council’s NDCP 2012 can make 
declarations with regard to certain matters, and further that Council may issue a 
permit for tree removal. 
 
The proposal has been assessed in accordance with NDCP 2012 and is considered 
to be satisfactory. 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) 
 
Clause 2.1 Land Use Zones 
 
The subject property is included within the R2 Low Density Residential zone under 
the provisions of the NLEP 2012, within which zone the proposed development is 
permissible with Council's consent.  

 
The proposed development is consistent with the objectives of the R2 zone, which 
are:  
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i) To provide for the housing needs of the community within a low-density 

residential environment. 
 
The proposed development comprises the erection of four dwellings on the site in a 
low-density environment. Each dwelling includes car parking and a landscaped area  
in accordance with CN’s controls. Further, the proposed dwellings are two storey 
homes which reflect the character of houses in the surrounding area. Due to the size 
of the lot, the proposal has a Floor Space Ratio below the maximum prescribed level 
and the dwellings are below the maximum height provision. The proposal will provide 
for dwellings in a low-density environment. 
 
ii) To enable other land uses that provide facilities or services to meet the day to 

day needs of residents. 
 
The proposal is for residential accommodation only. This objective does not apply to 
this development proposal. 
 
iii) To accommodate a diversity of housing forms that respects the amenity, 

heritage and character of surrounding development and the quality of the 
environment. 

 
The proposal provides for dwellings in a low-density environment. The proposed 
dwellings are considered to respect the amenity and character of surrounding 
development through siting and design. All dwellings are designed to minimise 
potential overlooking and overshadowing to surrounding properties and the public 
school. In addition, the proposal minimises the removal of trees at the rear (eastern 
portion) of the site, thereby protecting the area of vegetation at the rear of the site. 
The proposal will result in a significant portion of the site being retained as green 
space, reflecting the character of the surrounding area. 
 
The following summarises an assessment of the proposal against the provisions of 
NLEP 2012 that are relevant to the proposed development: 
 
Clause 2.7 Demolition Requires Development Consent  
 
The proposal includes the demolition of the existing structures on the site.  
Conditions are recommended to ensure demolition works and disposal of material is 
managed appropriately and in accordance with relevant standards. 
 
Clause 4.3 Height of Buildings  
 
Under NLEP 2012 the site has a maximum height of 8.5m.  The submitted height of 
the proposed dwellings is approximately 8.47m and complies with this requirement 
 
Clause 4.4 Floor Space Ratio  
 
Under NLEP 2012 the site has a maximum 0.6 floor space ratio.  The submitted FSR 
is approximately 0.45 and complies with this requirement.   
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Clause 6.1 – Acid Sulfate Soils    
 
The site is affected by Class 5 acid sulfate soils and the proposed development is 
considered satisfactory in this regard. 
 
Clause 6.2 - Earthworks    
 
The level of earthworks proposed to facilitate the development is considered to be 
acceptable having regard to this clause.   
 
The design suitably minimises the extent of the proposed earthworks, having regard 
to the existing topography. 
5.2 Any draft environmental planning instrument that is or has been placed 

on public exhibition 
 
There is no exhibited draft environmental planning instrument relevant to the 
application. 
 
5.3 Any development control plan 
 
Newcastle Development Control Plan (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below. 
 
Residential Development - Section 3.03  
 
The objective of this section of the NDCP 2012 is to improve the quality of residential 
development.  This can be achieved through a design that has a positive impact on 
the streetscape through its built form, maximising the amenity and safety on the site 
and creating a vibrant place for people to live in a compact and sustainable urban 
form. 
 
The following comments are made concerning the proposed development and the 
relevant provisions of Section 3.03: 
 
Principal controls (3.03.01)  
 
A. Frontage widths 
It is recommended in the NDCP 2012 that the site has a frontage width of 18 metres 
for the proposed multi-dwelling housing (the site is mapped within a limited growth 
precinct). The site has a frontage width of 15.24 metres. 
 
In accordance with the NDCP 2012, an assessment of the proposal against the 
performance criteria of this control has been undertaken. The following performance 
criteria apply: 
 

1. Sites are wide enough to accommodate new development that respects the 
desired character of the surrounding area, the amenity of adjoining 
development and provides good internal site amenity.  
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2. Development in the R3, R4 or B4 zones does not result in isolated sites that 
have less than the minimum developable site frontage. 

 
The proposal has been assessed against performance criteria 1. Sufficient frontage 
width is available to accommodate the proposed driveway and front setback 
landscaping, consistent with the character of the locality. The siting and design of the 
proposed dwellings minimises impact on the amenity of surrounding properties 
including the dwellings to the south and the primary school to the north. The frontage 
width does not result in poor amenity for the proposed dwellings with each dwelling 
comfortably meeting car parking and amenity provisions.  Performance criteria 2 is 
not relevant as the proposed development in within a R2 land use zone.  
 
The proposed development is considered to achieve the objectives and controls 
within this section of the NDCP 2012 and is acceptable. 
 
B. Front setbacks  
The proposed front setback is consistent with the existing streetscape and the 
proposed garages are located sufficiently behind the building line. The proposed 
development is considered to achieve the objectives and controls within this section 
of the DCP and is acceptable. 
 
C. Side and rear setbacks 
Each dwelling is set back sufficiently from each side boundary and the rear boundary 
to achieve compliance with the controls within this section of the NDCP 2012 and is 
acceptable. 

  
D. Landscaped Area 
The proposal exceeds the minimum landscape area and deep soil requirement for 
the site. A 3 metre-wide landscaped area can be accommodated within the rear 
setback and medium and large tree planting is provided at the required rate. The 
proposed development achieves the controls within this section of the NDCP 2012 
and is acceptable. 
 
Siting the development (3.03.01)  
 
A. Local character and context  
A Site analysis has been included as part of the architectural drawings. The 
proposed development is consistent with the local character and context. The 
proposed dwellings are two-storey in height and are to be constructed of a mix of 
weatherboard and brick. The scale and materials proposed reflects the existing 
dwellings within the locality. The proposed development is considered to achieve the 
objectives and controls within this section of the NDCP 2012 and is acceptable.  
 
B. Public domain Interface 
The proposed development achieves the controls within this section of the NDCP 
2012 and is acceptable. This includes the provision of a 1.2m high fence on the front 
boundary, private open space behind the building line and windows overlooking the 
public domain. 
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C. Pedestrian and vehicle access 
The proposed vehicular access has been assessed by CN’s Development Officer 
(Traffic). The proposed access requires minor amendments to meet AS2890.1 in 
respect of the squaring of the crossover and an increase to the width of the internal 
driveway. Following the implementation of these amendments, the proposal is 
considered acceptable subject to the inclusion of specific conditions of consent 
relating to the required amendments. The proposed access is sufficient in width to 
allow for parking and vehicle turning whilst the internal circulation also allows for 
pedestrian circulation.  
 
The proposed driveway length, at approx. 74.5m, is significantly in excess of the 
maximum recommended 40m length. In this instance, this driveway length is 
considered acceptable. The length of the site is approximately 97.8m. Should a 
restriction be put in place for a maximum 40m driveway length, approximately half of 
the site would not be capable of being serviced by a driveway. This would prevent 
development on the rear half of the site, resulting in a possible significant under-
development of the site in planning terms.  
 
By restricting the driveway length, it is also likely that a potential future development 
proposal would seek to build a similar number of dwellings on only half the area used 
in this proposal. This would undoubtedly have an impact on car parking provision, 
landscaped area provision and amenity issues such as overlooking and 
overshadowing.  
 
By utilising a significant portion of the site, the proposed development provides for a 
high level of amenity for each dwelling and is considered to create an acceptable low 
density setting for each unit. 
 
The proposal has been designed with a curved element to the driveway. This is to 
protect an existing neighbouring tree on the southern boundary of the site. This 
curve also acts as a visual break in the length of the driveway, allowing for an area of 
landscaping to be located between the southern side of the proposed driveway and 
the southern boundary. Visually, the driveway will not appear as a single straight line 
of hardstanding but rather a group of smaller driveways. This will be enhanced by 
the use of permeable paving for a portion of the driveway. 
 
In conclusion, despite the proposed driveway exceeding the maximum 
recommended length, it is considered to achieve the performance criteria for this 
control and is considered acceptable.      
 
D. Orientation and siting  
The orientation and siting of the proposed dwellings results in each proposed 
dwelling achieving the required minimum solar access to the principal area of private 
open space (PPOS) and living rooms. The private open space (POS) areas for each 
proposed dwelling are located to the north of the dwellings. Each POS will receive 
adequate solar access. In addition, the proposed dwellings are suitably separated to 
allow for the windows to the living rooms to achieve an acceptable level of solar 
access. 
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The applicant has provided both an overshadowing plan and facade study for 27 
Marshall Street. The overshadowing analysis clearly demonstrates that the proposal 
will have a minimal impact on solar access to both 27 and 27A Marshall Street. In 
respect of 27 Marshall Street, the facade study provided by the applicant 
demonstrates that, outside of 9am, the proposed development will not result in 
overshadowing to the windows of 27 Marshall Street.  
 
An assessment of 27A Marshall Street has also been undertaken. Having reviewed 
the floor plans of the property, all of the living accommodation is located on the 
southern side of the property. The rooms on the northern side of this property 
(closest to the subject site) are storage rooms, bedrooms a bathroom and laundry 
respectively. Under the DCP controls, an overshadowing assessment for these 
rooms is not required. However, the overshadowing analysis confirms that no impact 
will occur to the solar access of these rooms. 
 
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
E. Building Separation 
The proposed development achieves the minimum setback requirements within this 
section of the NDCP 2012 and is acceptable.  
 
Amenity (3.03.03)   
 
A. Solar and daylight access  
Direct sunlight is received by the private open space and living rooms of each 
proposed dwelling in excess of the minimum hours required. The siting of the POS 
and living rooms is acceptable.  
 
B. Natural ventilation  
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
C. Ceiling heights  
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
D. Dwelling size and layout 
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
E. Private Open Space 
The proposed development achieves the POS size and siting requirements within 
this section of the NDCP 2012 and is acceptable.  
 
F. Storage  
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
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G. Car and bicycle parking 
The proposed development achieves the minimum garage setback distance required 
within this section of the NDCP 2012 and is acceptable. Car and bicycle parking 
provision is assessed within the Section entitled Traffic, Parking & Access - Section 
7.03. 
 
H. Visual privacy 
The proposed dwellings have been designed to minimise overlooking to surrounding 
properties including the primary school to the north of the site. The living 
accommodation of all units is located at ground level with bedrooms and 
bathrooms/laundries on the upper floor. This assists in reducing the potential for 
continual overlooking to surrounding properties. The upper floor bedroom windows 
on the southern and northern elevations of the dwellings are proposed to have 
privacy screens fitted, which is also required as a condition of consent. This will allow 
for light access to the rooms whilst minimising the potential for overlooking to the 
dwellings to the south and the primary school to the north.  
 
A school is located to the north of the site. The portion of the school directly to the 
north of the site contains landscaping and there is some distance from the school 
buildings and playgrounds to the proposed dwellings. However, consideration has 
been given to how privacy can be maintained to the school. The proposal will retain 
the existing solid fence that runs along the northern boundary of the site. The 
retention of this fence will significantly reduce the potential for overlooking to the 
north. The private open space areas for three of the four dwellings are located along 
the northern boundary. In order to further reduce the potential for overlooking, a 
condition is included within the conditions of consent to ensure privacy screening is 
installed along the northern face of the POS areas for Units 1-3.  
 
I. Acoustic privacy  
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
J. Noise and pollution 
The site is not within 100 metres of road corridor or 80 metres of a train corridor. 
Lookout Road (main/state road) has an AADT of more than 40,000 vehicles and is 
located more than 100 metres from the site. No acoustic assessment or treatment is 
required. 
 
Configuration (3.03.04)  
 
A. Universal design  
Given the slope of the site, only one unit can achieve step free access. All remaining 
units require steps to access the property. All units are however capable of 
compliance with the remaining Liveable Housing Design Guidelines Silver Level and 
is acceptable. 
 
B. Communal area and open space  
The proposal is for less than 10 dwellings therefore communal open space is not 
required. 
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C. Architectural design and roof form 
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
D. Visual appearance and articulation  
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
E. Pools and ancillary development 
The plans do not include pools or spas, detached studio or outbuildings therefore 
these controls do not apply. 
 
Environment (3.03.05)  
 
A. Energy efficiency 
The proposed development achieves the objectives and controls within this section 
of the NDCP 2012 and is acceptable.  
 
B. Water management and conservation 
The proposed development achieves the objectives and controls within this section 
of the DCP and is acceptable. Stormwater treatment and disposal has been provided 
in accordance with Section 7.06 of the NDCP 2012. 
 
C. Waste management 
The proposal provides for adequate bin storage within the garage of each dwelling. 
Each dwelling will be provided with 3 X 240 litre bins with waste collection proposed 
from kerbside. The proposed development achieves the objectives and controls 
within this section of the NDCP 2012 and is acceptable.  
 
The proposed development is considered acceptable in relation to the 
abovementioned NDCP 2012 section and achieves relevant acceptable solutions 
and performance criteria for building form, building separation and residential 
amenity.  The development establishes a scale and built form appropriate for its 
location.  The proposal provides good presentation to the street with good residential 
amenity, while maintaining privacy for adjoining neighbours.   
 
Bush Fire Protection - Section 4.02  
 
The site is identified as bush fire prone, and conditional approval for the proposed 
development has been granted by NSW Rural Fire Service. The proposed 
development does not include subdivision or development for a special fire 
protection purpose. Therefore, it is not integrated development.  
 
In accordance with this NDCP 2012 Section, the applicant has provided a Bushfire 
Assessment Report which has been assessed and is considered to adequately 
demonstrate the proposal is acceptable subject to the inclusion of recommendations. 
The bushfire recommendations to enable the proposal to comply with PBP (2006) 
and AS3959-2009 are as follows: 
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a) An APZ of 15m is required by PBP (2006) to the west. 
b) Future dwellings within the site should have due regard to the specific 

considerations given in the BCA, which makes specific reference to the 
Australian Standard (AS3959 – 2009) construction of buildings in bushfire 
prone areas as outlined in Chapter 3, Section 3.2 of this report. 
Assessment of AS3959-2009 has shown that any future development on 
the site will be able to comply with this standard based on the setbacks 
provided from the western boundary. 

c) Services are to be provided and connected to the site in accordance with 
PBP (2006) as summarised and assessed in Chapter 3, Section 3.4 of 
this report. 

d) Careful consideration of future site landscaping and ongoing fuel 
management must occur to minimise the potential impact of bushfire on 
the site. 

 
These recommendations are included within the conditions of consent.  
 
This is considered to adequately address bushfire issues. 
 
Mine Subsidence - Section 4.03  
   
The site is located within a proclaimed Mine Subsidence District, and conditional 
approval for the proposed development has been granted by Subsidence Advisory 
NSW. 
 
Safety and Security - Section 4.04 
 
The development has been designed to address crime prevention through the use of 
passive surveillance, territorial reinforcement, access control and space and activity 
management. The proposed development is considered acceptable. A crime risk is 
not required as the proposal is for less than 10 dwellings.   
 
Soil Management - Section 5.01 
 
Earthworks are proposed as part of the development. Details of sediment control 
have been provided by the applicant and are considered acceptable. The extent of 
disturbance is proposed to be limited to the location of site works and any excavated 
material will be utilised in the landscaping. The proposed development achieves the 
objectives and controls within this section of the NDCP 2012 and is acceptable.  
 
Vegetation Management - Section 5.03    
 
To facilitate the proposed works there will be an impact on existing trees at the rear 
of site. 
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In support of the proposed works, the applicant has submitted an arborist's report 
that details species, location, size, health and value.  The report is prepared 
generally in accordance with City of Newcastle’s tree assessment requirements and 
it is considered that the proposed tree removal is acceptable. 
 
As a result of changes to the proposed development including the reduction in the 
scale of the development from five to four dwellings, the impact on the trees is 
significantly reduced from the original scheme.  
 
The proposal now retains the majority of trees at the rear of the site (12) in addition 
to ensuring the protection of existing neighbouring trees to the south. The design of 
the driveway is affected by the retention of an existing neighbouring tree. 
 
Compensatory tree planting will be undertaken in accordance with CN’s 
requirements. This will be required by a condition of consent.  
 
Landscape Open Space & Visual Amenity - Section 7.02  
 
The proposal is category 2 development. A landscape plan has been provided with 
the development application in accordance with this section of the NDCP 2012.  
 
The proposed landscaping accords with the controls in this Section and is 
acceptable. 
 
Traffic, Parking & Access - Section 7.03  
 
The proposal requires a minimum of one car parking space per dwelling and one 
visitor space on site. The proposal achieves this car parking control. Units 1-3 each 
include a single car garage whilst Unit 4 includes a double car garage. A visitor car 
parking space is also provided in between units 2 and 3.  
 
Bicycle provision in accordance with the control in this chapter is provided in the 
garage of each proposed dwelling whilst motorbike parking is not required.  
 
Car parking access has been assessed by CN’s Development Officer (Traffic) and is 
considered acceptable subject to the imposition of relevant conditions.  
 
The proposed development fully accords with the objectives and controls of this 
section and is acceptable. 
 
Section 7.05 - Energy efficiency  
 
The proposal is acceptable having regard to this section. A BASIX Certificate has 
been submitted with the development proposal detailing the energy efficiency 
measures to be implemented on the proposal. A condition of consent has been 
included in the approval to ensure that the measures set out in the certificate will be 
implemented. 
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Stormwater- Section 7.06  & Water Efficiency - Section 7.07  
 
The proposed stormwater management comprises the installation of rainwater tanks, 
new pits and pipelines, underground detention tank with sand filter, porous pavement 
and connection of stormwater drainage to the public system. Each dwelling will have 
a 4,000 litre stormwater retention tank fitted while an on-site detention tank will store 
water run-off from the hardstanding areas.   
 
CN's Development Officer (Engineering) has assessed the proposal and has 
confirmed it is acceptable subject to the inclusion of specific conditions of consent. 
These conditions relate to the size of the on-site detention tank and the construction 
of the driveway. 
 
 Accordingly, the proposal is acceptable in relation to water management. 
 
Waste Management - Section 7.08  
 
The applicant has prepared a detailed waste management plan, which addresses 
waste minimisation and litter management strategies.  Demolition and waste 
management will be subject to conditions recommended to be included in any 
development consent to be issued. Discussions have also been held with CN’s 
Waste Management Officer in relation to the availability of sufficient frontage for bin 
pickup. The officer confirmed that the site frontage will provide sufficient width to 
allow for CN pick up of all bins. 
 
Based on the submitted information, the proposal is considered to be acceptable. 
 
Public Participation - Section 8.0  
 
The proposal was notified on 3 September 2018 to neighbouring properties for 14 
days in accordance with the provisions of NDCP 2012.  A total of 31 submissions 
objecting to the proposal were received.   
 
Following receipt of the submissions, the applicant completed a number of changes 
to the proposal resulting in the current plans. This amended proposal was notified on 
26 February 2019 to neighbouring properties for 14 days in accordance with the 
provisions of NDCP 2012. A total of 24 submissions objecting to the proposal were 
received. 
 
An assessment of the issues raised by submitters is provided in Section 5.8 of this 
report 
 
Development Contributions   
 
Sections 7.11 and 7.12 of the EP&A Act 1979 enables Council to levy contributions 
for public amenities and services.  The proposed development would attract a 
development contribution to CN, as detailed in CN's Development Contributions 
Plans.  
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A condition requiring this contribution to be paid has been included in the Schedule 
of Conditions (refer to Attachment B). 
 
5.4 Planning agreements 
 
No planning agreements are relevant to the proposal. 
 
5.5 The regulations (and other plans and policies)  
 
The application has been considered pursuant to the provisions of the EP&A Act 
1979 and Regulation 2000.  In addition, compliance with AS2601 – Demolition of 
Structures will be included in the conditions of consent for any demolition works. 
 
No Coastal Management Plan applies to the site or the proposed development.  
 
5.6 The likely impacts of that development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality   

 
Impacts upon the natural and built environment have been discussed in this report in 
the context of relevant policy, including NLEP 2012 and NDCP 2012 considerations.  
In addition, the following impacts are considered relevant: 
 
Traffic and Parking  
The proposal has been assessed by CN’s Development Officer (Traffic), and found 
to be acceptable, subject to draft conditions included in Attachment B. 
 
CN’s Development Officer (Traffic) provided the following comments: 
 
Vehicular Access, Driveway Design and Crossing Location 
 
The driveway crossing is to be increased in width to 5.0m and maintain for a 
minimum distance of 5.0m inside the property boundary in accordance with 
AS2890.1. The driveway crossing across the public road reserve is to be squared 
(90 degree) to the kerb line in accordance with the Newcastle STD A1300. If the 
proposed driveway cannot be constructed in accordance A1300 and maintain a 
minimum clearance of 1m from the edge of driveway to the drainage pit. The pit in 
the public road reserve is to be relocated by the developer at the developer's 
expense. These requirements re driveway crossing can be conditioned.  
 
Proposed car garages and internal driveway access meet the Australian Standard 
AS2890.1. No additional information is necessary.  
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Traffic Generation 
 
According to the RTA Guide to Traffic Generating Developments, the potential traffic 
impacts of the proposed development can be estimated as follow; 

 
1) Daily Vehicle Trip 37 
2) Weekday average evening peak hour vehicle trip 4 
2) Weekday average morning peak hour vehicle trip 4 

 
Acknowledging the increased in traffic, the current road system should be able to 
cater for the additional traffic generated as a result of the development. It is unlikely 
the development would cause noticeable impacts on the street network.  
 
Bulk and Scale 
The proposed development accords with the NDCP 2012 controls in respect of 
building height and setbacks. The resulting proposal provides four dwellings 
consistent with the size and scale of dwellings in the locality. The current amended 
proposal is considered acceptable. 
 
Overshadowing 
Due to the orientation of the site and siting of the proposed dwellings, 
overshadowing analysis is relevant to the properties to the south only. The proposed 
development will not result in undue overshadowing of existing residential properties. 
The overshadowing of adjoining buildings and the surrounding area is considered to 
meet CN’s controls and is acceptable in this regard. 
 
Privacy 
The proposed dwellings have been designed to minimise potential privacy impacts to 
surrounding properties including the primary school to the north. The living 
accommodation of all four dwellings is provided at ground level to avoid potential for 
overlooking from the upper floors of the properties. The living rooms of each dwelling 
are generally orientated to the north. This is to ensure sufficient solar access is 
available to the living rooms as well as protecting the privacy of the dwellings to the 
south. The upper floors of each dwelling comprise of bedrooms and bathrooms. 
Privacy Screening is proposed to the upper floor bedroom windows on the northern 
and southern elevations to prevent overlooking. This screening is also required as a 
condition of consent 
 
To the north of the site is a primary school. A solid fence currently runs along the 
majority of the northern boundary of the site. This fence will be retained to ensure 
continued privacy. The proposal includes raised decks along the northern site 
boundary. A condition is included within the conditions of consent specifying that 
privacy screens are to be provided along the northern face of the proposed POS 
areas.    
 
View Loss 
The development does not result in an unreasonable impact on views or outlook.  
There are no significant views that will be impacted in this location.  The impact on 
the general outlook is reasonable having regard to the allowable height and scale for 
development under relevant planning policies. 
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The proposed development will not have any undue adverse impact on the natural or 
built environment. The development is compatible with the existing character, bulk, 
scale and massing of development in the immediate area. It is considered that the 
proposal will not have any negative social or economic impacts.   
 
5.7 The suitability of the site for the development  
 
The site is located within an R2 land use zone and is suitable for the development. 
The proposed development comprises the erection of two storey dwellings, 
consistent with the scale and type of housing stock in the locality.  
 
The proposed development will provide for additional accommodation in proximity to 
existing services such as schools and shops. This will enhance housing stock 
availability in the area and provide for additional users of local services and facilities.    
 
The site is an appropriate size to accommodate the proposed development whilst 
protecting the natural and built environment. In addition, the proposed development 
is considered to minimise the impact on the amenity of neighbouring properties. 
 
The site is not affected by significant environmental constraints that would preclude 
development. 
 
5.8 Any submissions made in accordance with this Act or the regulations    
 
The application was originally notified on 3 September 2018 in accordance with the 
NDCP 2012 for a period of 14 days.  31 submissions were received during the 
notification period.  
 
Following amendments to the proposed development, the application was notified for 
a second time on 26 February 2019. Twenty four (24) submissions were received 
during the re-notification period.  
 
The key issues raised within the submissions have been discussed previously in this 
report.   
 
The following provides a summary of the issues raised and a response to those 
issues. 
 
Issue Comment 
The proposal is not 
consistent with the 
objectives of the R2 Low 
Density Residential Land 
Use Zone i.e. “provide for 
the housing needs of the 
community within a low-
density residential 
environment” 

The proposed development comprises the erection of 
multi dwelling housing which is a form of residential 
accommodation as defined within the NLEP 2012. 
Residential accommodation is permitted with consent 
within the R2 land use zone. As such, the proposed 
development is permitted in the R2 zone.  
 
Following receipt of the original submissions, the 
proposed development was reduced in size from five to 
four dwellings. Each dwelling is fully detached and 
achieves the required level of private amenity, 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 09 April 2019 Page 27 
 

landscaped area and car parking provision. In addition, 
the proposed development is less than the maximum 
floor space ratio and building height standards for the 
site. The proposal is therefore considered to achieve 
the design standards applied to the R2 land use zone. 
 
Reference is made to a recent Land and Environment 
Court decision [Fleetqueen Pty. Ltd. V Newcastle City 
Council - February 2018]. This decision relates to CoN’s 
refusal of a proposal partly on the grounds of 
inconsistency with the character of the R2 low density 
land use zone. The appeal was upheld with the 
commissioner stating that “The standards and controls 
established in the NLEP 2012 and NDCP 2012, 
including height, FSR, setbacks, landscaping, building 
materials and private open spaces are intended to 
support and provide objectively in the achievement of 
‘harmony’, and to ensure the character of the 
surrounding area are ‘respected’, which in turn support 
achievement of the zone objectives.”  
 
The proposed development achieves the relevant 
development standards highlighted in the above 
paragraph whilst also being permissible with consent in 
the R2 land use zone. The proposed development is 
therefore consistent with both the permissible uses and 
objectives of the land use zone.  
 

Impact of the proposal on 
existing inadequate 
stormwater system 
 

In accordance with the NDCP 2012, all development is 
required to achieve at least the existing run-off rate for 
stormwater discharge on site. In reality, the stormwater 
measures required by CN commonly result in a 
reduction in run-off rates from new development when 
compared to the existing situation. 
 
A stormwater plan prepared by Northrop was submitted 
with the application. The proposed stormwater 
management system has been reviewed by the 
Development Officer (Stormwater). The proposed 
stormwater treatment is acceptable subject to the 
inclusion of specific conditions. These conditions are 
provided as part of the consent. 

The impact of the removal 
of trees on the site 
 

The original proposal included removal of a number of 
trees from the rear of the site in order to accommodate 
all proposed dwellings. The proposed development was 
reduced in scale from five to four dwellings. The 
dwelling proposed at the rear of the site was removed, 
thereby significantly reducing the impact of the proposal 
on the existing trees on site. The amended current 
proposal results in an additional eight trees being 
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retained at the rear of the site. 
 
The proposal results in the removal of a small portion of 
trees on site. However, the majority of trees are to be 
retained at the rear of the site with the impact on tree 
coverage as a result of the proposed development 
considered to be minimal. Compensatory tree planting 
will be undertaken in accordance with CN’s tree 
controls. 
 

a) Insufficient car 
parking provision. 
b) Increase in traffic 
flow on the street as a 
result of the proposal. 
c) There is insufficient 
pedestrian infrastructure 
for this form of 
development. 
d) The proposed 
driveway exceeds the 
maximum driveway length. 
 

The proposal has been assessed by the Development 
Officer (Traffic) and found to be acceptable subject to 
the inclusion of specific conditions of consent. These 
conditions have been included within the consent. 
Specifically: 
 
Insufficient car parking provision 
The proposal fully accords with CN’s car parking 
standard which requires a minimum one car parking 
space per dwelling and a visitor space to be provided 
on site. Units 1-3 provide a single garage car parking 
space whilst unit 4 provides a two car garage. A visitor 
space is provided between units 2 and 3.   
 
Increase in traffic flow  
The traffic flow increase was considered by the 
Development Officer (Traffic) and considered 
acceptable. The officer stated the following: 
 
“Acknowledging the increased in traffic, the current road 
system should be able to cater for the additional traffic 
generated as a result of the development. It is unlikely 
the development would cause noticeable impacts on 
the street network.”  
 
Insufficient pedestrian infrastructure 
The development provides sufficient pedestrian 
infrastructure on site to allow for the movement of 
pedestrians through the site. The site is connected to 
surrounding streets via a network of pavements. The 
pedestrian infrastructure both within the site and in the 
locality is considered acceptable. 
 
Exceedance of maximum driveway  
It is recognised that the proposal will result in an 
exceedance of the NDCP’s maximum driveway control. 
This issue has been assessed and the proposed 
driveway length is considered acceptable. A detailed 
assessment of why the driveway length is acceptable is 
provided in Section 5.3 of this report (3.03.01 C). 
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a) Impact on the 
privacy of adjoining 
properties 
b) Impact on the 
privacy of the adjoining 
school 
c) Concern with level 
of overshadowing to 
neighbouring properties 
d) Increase in noise 
levels as a result of 
increased traffic 
 

The proposed development is not considered to have a 
detrimental impact on the amenity of neighbouring 
properties. 
 
Impact of privacy of adjoining properties including 
the school 
 
The proposal has been designed to minimise the 
potential for overlooking to surrounding properties. In 
respect of the properties to the south, the proposed 
living accommodation is located on the northern part of 
the ground floor of each dwelling. This ensures that no 
direct overlooking is likely to occur from the living 
rooms. The upper floor bedroom windows on the 
southern and northern facades of each dwelling will be 
required to have privacy screening installed as a 
condition of consent.  
 
To the north of the site is a school. There is currently a 
solid paling fence that runs the length of the northern 
boundary. This fence will be retained to ensure that 
privacy is maintained to the school. In addition, a 
condition of consent is included within the approval that 
requires the erection of screening along the northern 
face of the POS areas, further minimising the potential 
for overlooking to the school. Further details are 
provided in Section 5.3 of this report (3.03.03 H). The 
impact on privacy is considered acceptable. 
 
Overshadowing to neighbouring properties 
The orientation of the site and siting of surrounding 
properties means that the properties to the south of site 
are the only properties relevant for overshadowing 
assessment.  
 
Overshadowing assessments have been provided as 
part of the amended proposed development. The 
assessments provided (which include an 
overshadowing plan and facade study for 27 Marshall 
Street) demonstrate that the proposal will not result in 
an unacceptable level of overshadowing to these 
neighbouring properties. Both the living accommodation 
of the two adjacent dwellings and the POS areas of 
each dwelling will retain a sufficient level of solar 
access in accordance with CN’s overshadowing 
controls 
 
 
Increase in noise from traffic 
Given the likely increase in traffic on the street and the 
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fact the street currently contains a large number of 
dwellings with their own car parking, the increase in 
traffic on the street will be minimal and will not result in 
a noticeable increase in noise. 
 

a) The proposed 
building height variation 
will have a further impact 
on the amenity of 
neighbours. 

Following receipt of the submissions, the proposed 
development was reduced in height. The current 
proposal now fully complies with the maximum building 
height standard. 

a) The proposed 
landscaped area is not 
sufficient. 
 

It was recognised that the original proposal resulted in 
an insufficient level of landscaping. The proposed 
development was amended and reduced in scale. In 
addition, the landscaping provision was increased. The 
current landscaped area achieves 40% site coverage 
and the deep soil zone achieves 22% of the site area in 
excess of CN’s requirements of 30% and 15% 
respectively. 
 

a) The proposal does 
not accord with the 
minimum frontage width. 
 

The siting and design of the proposed dwellings 
minimises impact on the amenity of surrounding 
properties including the dwellings to the south and the 
primary school to the north. The frontage width does not 
result in poor amenity for the proposed dwellings with 
each dwelling comfortably meeting car parking and 
amenity area provision.  Performance criteria 2 is not 
relevant as the proposed development in within a R2 
land use zone.  
 
The proposed development is considered to achieve 
the objectives and controls within this section of the 
NDCP 2012 and is acceptable. 
 

a) The proposed 
construction will impact on 
noise and dust/air 
pollution. 
b) Unclear how 
asbestos will be dealt with 
if found on site. 
 

Construction standards will be required to be met to 
ensure the impact to surrounding properties is 
minimised. Conditions relating to the construction 
process are provided as part of the draft approval. 
Asbestos removal is required to be dealt with by an 
asbestos removal specialist. A condition is included with 
the draft consent in relation to this. 

a) There is insufficient 
space for bins. 
 

The proposed development has been considered by 
CN’s Waste Management Officer. The proposal will 
allow for sufficient space on the kerb to allow for kerb 
side collection of the required bins 
. 
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5.9 The public interest  
 
The proposal is consistent with CN’s urban consolidation objectives, making more 
efficient use of the established public infrastructure and services. The proposed 
development will not result in the disturbance of any endangered flora or fauna 
habitat or otherwise adversely impact on the natural environment. 
 
The development is in the public interest and will allow for the orderly and economic 
development of the site.   
 
6.0 CONCLUSION     
 
The proposal is acceptable against the relevant heads of consideration under section 
4.15 of the Environmental Planning and Assessment Act 1979 and is supported on 
the basis that the recommended conditions in Attachment B are included in any 
consent issued. 
 
 
ATTACHMENTS 
 
Attachment A: Amended Plans - 25 Marshall Street New Lambton Heights 
 Distributed under separate cover 
 
Attachment B: Draft Schedule of Conditions - 25 Marshall Street New 

Lambton Heights 
 
Attachment C:  Processing Chronology - 25 Marshall Street New Lambton 
 Heights 
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Attachment B
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Attachment C 
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ITEM-3 DAC 09/04/19 - DA 2017/00629 - 52 PARKER STREET & 9 

EVERETT STREET CARRINGTON - ALTERATIONS AND 
ADDITIONS TO EXISTING INDUSTRIAL BUILDINGS, 
ERECTION OF ASSOCIATED WEIGHBRIDGES, 
SITEWORKS AND RAIL AND SPUR AND USE AS A 
FREIGHT TRANSPORT FACILITY  

 
APPLICANT: SELL & PARKER (HOLDINGS) PTY LIMITED 
OWNER: SELL & PARKER (HOLDINGS) PTY LIMITED 
CONTACT: DIRECTOR GOVERNANCE / MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 

PART I 
 

BACKGROUND 
 
An application has been received 
seeking consent for alterations and 
additions to existing industrial 
buildings, erection of associated 
weighbridges, siteworks and rail spur 
and use as a freight transport facility 
at 52 Parker Street and 9 Everett 
Street, Carrington 
 
The application is referred to 
Council’s Development Applications 
Committee for determination as the 
construction value of the proposed 
development ($15.9 million) exceeds 
the staff delegation limit of $10 million. 
 
A copy of the plans for the proposed 
development is included at 
Attachment A. 
 

 
 
Subject Land: 52 Parker Street & 6 Everett 
Street Carrington 

The proposed development was publicly notified in accordance with Council’s Public 
Notification policy and no submissions have been received in response.  
 
The applicant has declined the opportunity to make a presentation at a meeting of 
the Public Voice Committee of Council.   
 
Issues 
 
The assessment of the application has addressed the following issues: 
 

i)  whether the proposal is appropriate given the proximity of residential 
properties; 
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ii)  whether the development will cause increased traffic, noise, lights and 
other forms of pollutants; 

iii)  whether the proposed 24-hour operation is acceptable given the 
surrounding neighbourhood; 

iv)  whether the management of contaminated materials is acceptable. 
 

Conclusion 
 
The proposed development has been assessed having regard to the relevant heads 
of consideration under Section 4.15(1) of the Environment Planning & Assessment 
Act 1979 (EP&A Act 1979) and is considered to be acceptable subject to compliance 
with appropriate conditions. 
 
RECOMMENDATION 
 
That the application (DA 2017/00629) for alterations and additions to existing 
industrial buildings, erection of associated weighbridges, siteworks and rail spur and 
use of the site as a freight transport facility, at 52 Parker Street and 9 Everett Street, 
Carrington be approved and consent granted, subject to compliance with the 
conditions set out in the Schedule of Conditions at Attachment B.  
 
Political Donation / Gift Declaration 
 
Section 10.4 of the EP&A Act 1979 requires a person to disclose "reportable political 
donations and gifts made by any person with a financial interest" in the application 
within the period commencing two years before the application is made and ending 
when the application is determined. The following information is to be included on 
the statement: 

a)  all reportable political donations made to any local Councillor of Council; 
and 

b)  all gifts made to any local Councillor or employee of that Council. 
 
The applicant has answered NO to the following question on the application form:  
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable political donation' or 'gift' to a Councillor or Council 
employee within a two year period before the date of this application? 
 

PART II 
 
1.0 THE SUBJECT SITE 
 
The subject property comprises Lot 2 DP 1102476 and Lot 1 DP 1102476 (i.e. 52 
Parker Street and 9 Everett Street, Carrington respectively) which are irregular 
shaped allotments with a combined area of 3.88 hectares.   
 
The combined site has two small frontages.  The Parker Street frontage is 24.38 
metres and only slightly wider than the width of the roadway it adjoins (i.e. Parker 
Street does not finish in a cul-de-sac or similar turning head as it terminates with the 
subject property’s boundary).   
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The Everett Street frontage is positioned on the curve of the cul-de-sac at the end of 
the street and this curved frontage is approximately 41.8 metres.   
The majority of the site is devoid of vegetation with 31 trees/shrubs located 
predominately towards the northern and eastern boundaries of 52 Parker Street.  
The site is relatively flat with a slight fall towards the north/north west.   
 
The existing site consists of multiple older industrial buildings predominately located 
towards the east (i.e. on the 52 Parker portion of the subject site).  The eastern most 
building has recently obtained consent (DA2018/01187) to be used as a container 
drop off centre (i.e. recycling cans and plastic bottles).  To the north and east of the 
subject site are existing rail lines.  The surrounding nearby area consists of large 
industrial and portside developments including a coal terminal to the north.  The 
proponent also operates a metal recycling facility to the west of the subject site. 
 
To the south, approximately 360 metres are residential dwellings within the R2 Low 
Density Residential zone under the Newcastle Local Environmental Plan 2012 
(NLEP 2012).  This residential zone is bounded to both the eastern and western 
sides by IN2 – Light Industrial zoned land under the NLEP 2012.  It is notable that 
the subject site is within land zoned under State Environmental Planning Policy 
(Three Ports) 2013 but the lands south of Elizabeth Street, Carrington are zoned 
under NLEP 2012.  These aspects are discussed further within the report below. 
 
2.0 THE PROPOSAL 
 
The applicant seeks consent for alterations and additions to existing industrial 
buildings, erection of associated weighbridges, siteworks and rail spur with the 
overall site to be used as a freight transport facility.  The proposal also includes 
demolition of a smaller eastern building and parts of the larger buildings. 
 
The applicant’s submitted Statement of Environmental Effects (SEE) summarises the 
proposal as follows: 
 
“The proposal is for a freight transport facility. The development is to be constructed 
in 2 stages.  
 
Stage 1 - to establish a general freight handling facility accessed by road transport.  
Stage 2 - to construct a new rail spur to facilitate rail access to the site.  
 
Specifically the proposal involves:  
 

i)  Demolition of part of an existing industrial building;  
ii)  Upgrading of existing building to include office and staff facilities;  
iii)  Construction of hard stand storage areas, internal access ways and parking 

areas;  
iv)  Construction of two weighbridges;  
v)  Construction of new on-site sewer disposal system;  
vi)  Stormwater management facilities;  
vii)  Landscaping; and  
viii)  Construction of a new rail spur". 
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The site is intended to be used to transport a variety of goods including 
“containerised goods, scrap metal, machinery, plastics, large farm, mining, and 
heavy industry equipment that cannot be containerised.”  
The applicant’s statement confirms that “no hazardous materials or odour generating 
materials will be transported” as part of the proposal. 
 
The development is intended to operate on a 24-hours/7 days a week basis.  
Predominately, train movements will occur overnight but could occur at any time but 
are limited to one movement per day.   
 
Total staffing estimated with the proposal is 22 full time equivalent staff (i.e. 10 
permanent position and 12 casual employees). 
 
The various steps in the processing of the application to date are outlined in the 
Processing Chronology (refer to Attachment C). 
 
3.0 PUBLIC NOTIFICATION 
 
The application was publicly notified in accordance with the requirements of the 
EP&A Act 1979, the associated Regulation and the Newcastle Development Control 
Plan 2012 (NDCP 2012) for a period of 14 days (i.e. 5-21 June 2017).  No 
submissions were received as a result of the notification process. 
 
4.0 INTEGRATED DEVELOPMENT  
 
The site is located within a proclaimed Mine Subsidence District, and conditional 
approval for the proposed development has been granted by Subsidence Advisory 
NSW.  
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15 of the EP&A Act 1979, as detailed 
hereunder. 
 
Designated Development 
 
Based on an assessment of the information submitted with the application, it is 
considered that the proposal does not constitute designated development under 
Clause 28 of Schedule 3 of the Environmental Planning & Assessment Regulations, 
2000 as extracted below: 
 

'28 Railway freight terminals  
Railway freight terminals (including any associated spur lines, freight handling 
facilities, truck or container loading or unloading facilities, container storage, 
packaging or repackaging facilities):  
(a) That involve more than 250 truck movements per day, or  
(b) That involve the clearing of more than 20 hectares of native vegetation, or  
(c) that is located:  
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(i) within 40 metres of a natural water body, wetland or environmentally 
sensitive area, or  
(ii) within 500 metres of a residential zone or dwelling not associated with 
the development and, in the opinion of the consent authority, having 
regard to topography and local meteorological conditions, are likely to 
significantly affect the amenity of the neighbourhood by reason of noise, 
odour, dust, lights, traffic or waste.'  

 
It is advised that the proposal does not exceed the numerical parameters given 
under subclauses 28(a)-(b) or 28(c) (i). 
 
The proposal is “within 500 metres of a residential zone or dwelling not associated 
with the development.”  (e.g. dwellings at the northern end of Bourke Street within 
the R2 Low Density Residential zone under the NLEP 2012) and could constitute 
designated development under subclause 28(c)(ii) if the consent authority is of the 
opinion that the proposed development is “likely to significantly affect the amenity of 
the neighbourhood by reason of noise, odour, dust, lights, traffic or waste.'  
 
The proposal has been assessed having regard to the terms of subclause 28(c)(ii) 
and it is considered that the development will not have a “significant affect on the 
amenity of the neighbourhood.”.  The assessment of the application, as detailed 
within the report below, demonstrates that the proposal is acceptable in terms of its 
impacts including noise, traffic and waste. 
 
Further assessment of the odour, dust and lighting impacts is provided directly 
below.  
 
The proposal will not include any odour generating materials.  The odours generated 
by the proposed truck and rail transport are considered to be acceptable having 
regard to the context of the area and separation distance from the residential 
properties. 
 
It is considered that the proposal will not, by its nature, be unreasonably dust 
generating.   
 
The applicants have submitted a lighting plan demonstrating that the lighting impacts 
of the proposal (i.e. lux diagram) are acceptable.  The majority of the impacts are 
internally facing restricting the impacts within the subject site.  There are three spots 
adjacent to industrial sites which, while having greater lighting impacts, are 
considered not to be significant having regard to the context of the neighbourhood.  
There are no lighting impacts on any residential properties from the proposed 
development. 
 
Appropriate conditions to address these issues has been included in the Schedule of 
Conditions. 
 
Overall it is considered that the proposal will not have any significant impacts on the 
amenity of the neighbourhood and, as such, does not constitute designated 
development. 
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5.1 Provisions of any environmental planning instrument 
State Environmental Planning Policy (Three Ports) 2013  
 
The subject site is zoned SP1 – Special Activities under the provisions of the SEPP.   
The proposal is not within the Lease Area as defined under the SEPP (i.e. Port of 
Newcastle ‘lease area’) and, as such, the City of Newcastle (CN) is the consent 
authority for the application.  It is further noted that this SEPP prevails to the extent 
of any inconsistency with another environmental planning instrument (e.g. the zoning 
under the SEPP prevails over the NLEP 2012 zonings).  
 
The proposal is permissible with consent as a freight transport facility within the SP1 
zone (i.e. as detailed and defined below). 
 

“Zone SP1   Special Activities" 
 
1   Objectives of zone 
 
a) To provide for special land uses that are not provided for in other zones. 
 
b) To provide for sites with special natural characteristics that are not 

provided for in other zones. 
 
c) To facilitate development that is in keeping with the special characteristics 

of the site or its existing or intended special use, and that minimises any 
adverse impacts on surrounding land. 

 
d) To maximise the use of waterfront areas to accommodate port facilities 

and industrial, maritime industrial, freight and bulk storage premises that 
benefit from being located close to port facilities. 

 
e) To enable the efficient movement and operation of commercial shipping 

and to provide for the efficient handling and distribution of freight from port 
areas through the provision of transport infrastructure. 

 
f) To provide for port related facilities and development that support the 

operations of Port Botany, Port Kembla and the Port of Newcastle. 
 
g) To facilitate development that by its nature or scale requires separation 

from residential areas and other sensitive land uses. 
 
h) To encourage employment opportunities. 
 
2   Permitted without consent 
 
Jetties; Moorings; Roads 
 

  



CITY OF NEWCASTLE 
Development Applications Committee Meeting 09 April 2019 Page 51 
 

3   Permitted with consent 
 
Capital dredging; Environmental facilities; Environmental protection works; 
Maintenance dredging; Navigation and emergency response facilities; 
Neighbourhood shops; Port facilities; Wharf or boating facilities; Any other 
development not specified in item 2 or 4 
 
4   Prohibited 
 
Artisan food and drink industries; Business premises; Caravan parks; 
Cemeteries; Centre-based child care facilities; Crematoria; Educational 
establishments; Entertainment facilities; Function centres; Funeral homes; 
Garden centres; Hardware and building supplies; Medical centres; Office 
premises; Places of public worship; Recreation facilities (indoor); Registered 
clubs; Residential accommodation; Respite day care centres; Restricted 
premises; Shops; Specialised retail premises; Tourist and visitor 
accommodation; Vehicle sales or hire premises” 

 
“freight transport facility means a facility used principally for the bulk 
handling of goods for transport by road, rail, air or sea, including any facility for 
the loading and unloading of vehicles, aircraft, vessels or containers used to 
transport those goods and for the parking, holding, servicing or repair of those 
vehicles, aircraft or vessels or for the engines or carriages involved.” 

 
It is considered that the proposal is consistent with the objectives of the zone 
including: 
 

i) freight and bulk storage premises that benefit from being located close to 
port facilities”, and  

 
ii) “To enable the efficient movement and operation of commercial shipping 

and to provide for the efficient handling and distribution of freight from port 
areas through the provision of transport infrastructure.” 

Trees 
 
The proposal will result in the removal of a total of 20 shrub/trees, predominately 
along a portion of the northern and eastern boundaries.  The majority of these 
shrub/trees to be removed are due to proposed alignment of the railway line spur 
and associated works, which is proposed to be along the northern boundary and 
then bending along part of the eastern boundary.  Two trees are proposed to be 
removed to allow for proposed driveway upgrades at the Parker Street frontage.  A 
further tree is proposed to be removed to allow for the proposed drainage works at 
the north western corner of the site. 
 
The application proposes to plant 50 trees/shrubs, predominately being taller 
growing trees, distributed across the site which is considered to be appropriate 
compensatory plantings. 
 
The proposal is considered to be acceptable in terms of Clauses 29 and 30 of the 
SEPP.  
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Heritage 
 
The SEPP, under Clauses 31 and 32, addresses heritage items declared under the 
provisions of the SEPP.   
 
A review of the SEPP shows that there are no heritage items that are on the subject 
site or within vicinity of the site under the SEPP.  Heritage items under the NLEP 
2012 are addressed separately below under clause 5.10. 
 
It is advised that the SEPP does not have provisions controlling aspects such as 
height, floor space ratio (FSR), minimum lot sizes or acid sulphate soils. 
 
State Environmental Planning Policy No 33 - Hazardous and Offensive 
Development   
 
The Statement of Environmental Effects submitted with the proposal indicates that 
“no hazardous material or odour generating materials will be transported or stored on 
the site.”   
 
The proposal is considered to be acceptable under the provisions of the SEPP 
subject to conditions recommending no hazardous or offensive materials, which 
would trigger the provisions of the SEPP, being involved in the operations of the 
proposal. 
 
State Environmental Planning Policy No 55 - Remediation of Land (SEPP 55)  
 
This policy applies to the proposed development and contains planning controls for 
the remediation of contaminated land.   
 
Clause 7 provides that prior to granting consent to the carrying out of any 
development on land the consent authority is required to give consideration as to 
whether the land is contaminated and, if the land is contaminated, whether the land 
is suitable for the purpose of the development or whether remediation is required. 
 
Council records identify the site as being contaminated land. The SEPP and section 
5.2 of the NDCP 2012 require a preliminary site investigation to be carried out in 
accordance with the 'Guidelines for Consultants Reporting on Contaminated Sites'. 
 
The applicant has undertaken further investigations of the site including a detailed 
site investigation, preparation of a remediation action plan and review of this plan by 
a site auditor. 
 
The proposal has been assessed by CN’s Senior Environmental Protection Officer 
and is considered to be acceptable subject to conditions of consent. 
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The officer’s assessment is included below: 

 
“Contamination  
 
The previous memo addressed the site auditors concerns as outlined within 
Interim Site Audit Advice No 7 dated 10 August 2018. The auditor required 
further testing around the known Underground Storage Tanks (UST’s), the 
installation of a bore (as the previous was damaged) and capping the site due 
to the asbestos contamination.  
 
These issues were addressed and resulted in Interim Audit Advice No 9 being 
issued. A Remediation Action Plan (RAP) was prepared by Coffey dated 10 
December 2018. In the auditor’s opinion the remediation strategy for the site 
which involves capping the asbestos impacted fill (Section 4.2.3) was deemed 
appropriate and as a result, would make the site suitable for the intended land 
use.  
 
Given the site proposes an onsite sewerage system, garden beds and 
landscaping will be required. This has been addressed in the RAP whereby the 
beds will be excavated, a geofabric marker layer will be placed down and 
300mm of Virgin Excavated Natural Material (VENM) will be backfilled.  
 
It is understood that the existing buildings will form part of the cap and as such 
will require the validation report to be submitted prior to issue of an Occupation 
Certificate.  
 
There are has no objections to the RAP and as such will condition the proposal 
such that a site audit statement certifying the land is suitable (following 
complete of the validation report) for the intended land use will be required prior 
to the issuing of an Occupation Certificate.  
 
Given the proposed earth works required at the site and the potential for dust 
disturbance and potential asbestos impacts, a condition will be recommended 
that a suitability qualified hygienist prepare a management plan to address 
potential offsite and WHS asbestos impacts which is to be implemented during 
civil works.” 

 
Appropriate conditions to address these issues has been included in the Schedule of 
Conditions (refer to Attachment B). 
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas)  
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
(Vegetation SEPP) is one of a suite of Land Management and Biodiversity 
Conservation reforms that commenced in New South Wales on 25 August 2017. 
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The Vegetation SEPP works together with the Biodiversity Conservation Act 2016 
and the Local Land Services Amendment Act 2016 to create a framework for the 
regulation of clearing of native vegetation in NSW.  Part 3 of the Vegetation SEPP 
contains provisions similar to those previously contained in Clause 5.9 of NLEP 2012 
(i.e. this clause now repealed) and provides that Council’s NDCP 2012 can make 
declarations with regard to certain matters, and further that Council may issue a 
permit for tree removal. 
 
The proposal will result in the removal of 20 shrub/trees along a portion of the 
northern and eastern boundaries.  The application proposes to plant 50 trees/shrubs, 
predominately being taller growing trees, distributed across the site which is 
considered to be appropriate compensatory plantings. 
 
The proposal has been assessed in accordance with NDCP 2012 and is considered 
to be satisfactory. 
 
State Environmental Planning Policy (Coastal Management) 2018  
 
This SEPP effectively replaced the repealed SEPP 71 and acts to combine several 
areas (i.e. wetlands, littoral rainforests and coastal protection) under one integrated 
policy. 
 
Notwithstanding this, Clause 21 of the SEPP ‘Savings and transitional provisions’ 
applies to the current proposal and the previous SEPP No 71 provisions continue to 
apply to the development in this instance as the proposal was lodged prior to the 
commencement of SEPP (Coastal Management) 2018, with the discussion below.  
 
State Environmental Planning Policy No 71 – Coastal Protection 
 
The subject site is within the ‘coastal zone’ but not within a ‘sensitive coastal zone’ 
 (e.g. within 100 metres of the water) and, as such, Clause 8 of the SEPP details the 
matters for consideration in the assessment of the proposal in context of the SEPP. 
 
An assessment of the application has been undertaken in context of the Clause 8 
provisions and the development is considered to be acceptable.  The proposal is 
some distance from the coast and in this respect, many of the provisions are 
satisfied or otherwise not significant in this instance. 
 
This assessment is summarised as follows: 
 

i)  the application is consistent with objectives of the SEPP in terms of 
strategic goals, natural, cultural, recreational and economic attributes 
having regard to the coast 

 
ii)  the proposal is acceptable in terms of its impact on access to the coast 

making no significant or real changes 
 

iii) that the development is suitable in context of its type, location and design 
and its relationship with the surrounding area 

 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 09 April 2019 Page 55 
 

iv) that the proposal will not have a ‘..detrimental impact that development 
may have on the amenity of the coastal foreshore, including any 
significant overshadowing of the coastal foreshore and any significant loss 
of views from a public place to the coastal foreshore’ 

 
v) the development will not have impact on wildlife or heritage matters 

 
vi) the site is highly disturbed and it is very unlikely that the proposal will have 

any impact on “cultural places, values, customs, beliefs and traditional 
knowledge of Aboriginals” 

 
State Environmental Planning Policy (Infrastructure) 2007 (ISEPP)  
 
This policy facilitates the effective delivery of infrastructure across the State.  The 
development is subject to the following requirements of the policy. 
 
The proposal was required to be referred to Ausgrid in accordance with Clause 45(2) 
of the ISEPP.  The referral to Ausgrid generated no major concerns in respect of the 
application.  The Ausgrid advice has been forwarded to the applicant for their 
information and future action. 
 
Schedule 3 of the ISEPP relates to traffic generating development and requires 
certain applications to be referred to Roads and Maritime Services (RMS).  The 
development is considered to be 'traffic generating'.   
 
The application was referred to the RMS and written advice was received raising no 
objection to the proposal subject to conditions of consent.  As detailed in this 
assessment report, it is considered that the proposal is satisfactory in relation to 
traffic. 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) 
 
The provisions of State Environmental Planning Policy (Three Ports) 2013 prevails 
over any other environmental planning instrument to the extent of any inconsistency 
(i.e. Clause 6) and, as such, the majority of the provisions of the NLEP 2012 do not 
apply (e.g. land zonings). 
 
It is further advised that the NLEP 2012 does not have provisions controlling aspects 
such as height, floor space ratio (FSR), minimum lot sizes or acid sulphate soils for 
the subject site. 
 
Clause 5.10 - Heritage Conservation  
 
Notwithstanding that the provisions of the SEPP (Three Ports) prevail over the NLEP 
2012 in terms of any inconsistency, it is noted that there are no heritage items under 
the provisions of NLEP 2012 which are within the vicinity of the subject site.  The 
closest items are approximately 400 metres away from the subject site and are 
separated by relatively large industrial buildings.  It is considered that the proposal 
has no impact on these heritage items. 
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5.2 Any draft environmental planning instrument that is or has been placed 

on public exhibition 
 
There is no exhibited draft environmental planning instrument relevant to the 
application. 
 
5.3 Any development control plan 
 
Newcastle Development Control Plan (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below. 
 
Industrial Development - Section 3.13  
 
The proposal is consistent with the surrounding industrial environment and the 
objectives of the NDCP 2012.  The operation will rely on a combination of road and 
rail transport and is well situated to utilise these means without undue traffic impacts 
or impacts on residential areas.  The proposal does not have any unreasonable 
amenity impacts (e.g. overshadowing or acoustic impacts) on nearby properties. 
 
The proposal predominately utilises existing buildings which exceed the 5 metre front 
setback requirements.  The only new proposed structure which is less than the 5 
metres front setback is the trailing edge of the exit weight bridge which is considered 
to be acceptable having regard to its relative position and design in this instance.  
The proposal, consisting predominately of reuse of existing industrial buildings on 
the site, is considered to be acceptable in terms of height, bulk and scale.  
 
Overall it is considered that the proposal is acceptable in terms of Section 3.13 of the 
NDCP 2012. 
 
Flood Management - Section 4.01  
 
CN’s Senior Development Officer (Engineering) has provided the following 
comments in relation to the proposal: 
 

“Flood Management  
 
A flood information certificate was issued by Council on 17 November 2015.  
From Council’s flood data the estimated 1% AEP flood level for the local 
catchment is 1.8m AHD on this site.  The estimated 1% AEP ocean flood level 
is 2.2m AHD which includes a predicted sea level rise of 0.9m by the year 
2100. 
 
The recommended minimum floor level for occupiable rooms in new buildings is 
2.5m AHD to protect the buildings from future ocean flooding. 
 
According to the plans provided existing Building 1 has a floor level of 1.9m 
AHD, existing Building 2 has a floor level of 2.32m AHD and existing Building 3 
has a floor level of 1.84m AHD. 
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The detention basin calculations provided predict a 1% AEP flood level of 
1.68m AHD in the basin. 
 
The applicant was asked to address the flood risk issues in the buildings.  In 
response the applicant’s consultants, ADW Johnston, replied: 
 
“It is noted the available freeboard is less than the optimal amount though this 
is a function of site topography.  As such, Buildings 1 and 3 are not proposed to 
house valuable flood sensitive goods.  Any flood sensitive material can be 
stored on shelves or plinths with appropriate signage provided to advise of 
flood risk.” 
 
Accepting that the proposal is to reuse existing buildings and that the proposal 
is to house sensitive goods at a higher level the proposal is considered 
acceptable from a flood management perspective.  An advisory condition is 
proposed with reference to the National Construction Code requirements for 
building in a Flood Hazard Area.’ 

 
Accordingly, the proposal is acceptable in relation to flooding and appropriate 
conditions to address these issues has been included in the Schedule of Conditions. 
 
Bush Fire Protection - Section 4.02    
 
The site is not identified as bushfire prone land. 
 
Mine Subsidence - Section 4.03  
 
The site is located within a proclaimed Mine Subsidence District, and conditional 
approval for the proposed development has been granted by Subsidence Advisory 
NSW. 
 
Safety and Security - Section 4.04  
 
The applicant has submitted a comprehensive Crime Prevention Through 
Environmental Design report which makes various recommendations in terms of 
security and management measures to be undertaken for the site.   
The development is considered to be adequate in terms of the Crime Prevention 
Through Environmental Design (CPTED) principles of: 
 

a) surveillance 
 

b) access control 
 

c) territorial reinforcement 
 

d) space management.   
 

The recommended measures are addressed as a condition included in the Schedule 
of Conditions. 
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Social Impact - Section 4.05  
 
It is considered that, on balance, the proposal will have positive social and economic 
impacts in the area through the redevelopment of an underutilised industrial site.  
The proposal is considered to be an appropriate use of the site having regard to the 
zone and strategic goals for the area. 
 
Land Contamination - Section 5.02    
 
Land contamination has been considered in this assessment report, in accordance 
with SEPP 55. 
 
Vegetation Management - Section 5.03  
 
Vegetation Management has been considered in this assessment report, in 
accordance with SEPP (Vegetation in Non-Rural Areas). 
 
Aboriginal Heritage - Section 5.04   
 
The site is highly disturbed, and it is very unlikely that the proposal will have any 
impact on any aboriginal heritage or on “cultural places, values, customs, beliefs and 
traditional knowledge of Aboriginals”. 
 
Heritage Items - Section 5.05    
 
This issue is discussed under SEPP (Three Ports) and Clause 5.10 Heritage of 
NLEP 2012.  
 
Archaeological Management - Section 5.06  
 
The site is not specifically listed in the Newcastle Archaeological Management Plan 
1997 or NLEP 2012 as an 'Archaeological Site'.  The site is highly disturbed, and it is 
very unlikely that the proposal will have any impact on any items of archaeological 
value. 
 
Landscape Open Space & Visual Amenity - Section 7.02  
 
The applicant has submitted a landscape concept plan providing for a combination of 
plantings including 50 trees/shrubs.  It is considered that the proposed landscaping 
is appropriate for the context of the site and is acceptable as compensatory planting 
has been proposed.  
 
Traffic, Parking & Access - Section 7.03  
 
The proposal has been assessed by CN’s Senior Development Engineer and is 
considered to be acceptable subject to conditions of consent. 
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The officer’s assessment is included below: 

 
1. “SEPP Infrastructure 2007  

 
The application was referred to RMS pursuant to Schedule 3 of the SEPP 
Infrastructure 2007. 

 
2. Traffic Generation 

 
The traffic consultant has estimated utilising RMS traffic generation rates 
that the proposed development will generate in the order of 32 additional 
vehicle trips per hour (vtph) in the AM & PM peak and around 190 vehicle 
trips per day (vtpd). The additional traffic generated by this development 
can be adequately catered for within the existing road network without 
adverse impact on either mid-block capacity or intersection performance. 

 
3. Parking  

 
41 car parking spaces, four motorcycle and seven bicycle storage spaces 
are proposed under this development which exceeds Council's DCP 
parking requirement of 39 car parking spaces, two motorcycle spaces and 
two bicycle storage spaces. 

 
4. Car park layout 

 
The proposed car parking layouts are deemed acceptable and an 
appropriate condition has been recommended for this application requiring 
compliance with the Australian Standard AS 2890.1 Parking Facilities in 
relation to parking bay dimensions and car park aisle widths. 

 
5. Site Access 

 
Two vehicle access driveways are proposed in both Everett and Parker 
Streets for site access. This is a direct result of the need to separate light 
and heavy vehicle activity in the interests of traffic safety and this is 
supported. 
 
An appropriate condition has been recommended for this application 
requiring the driveway crossings to comply with Council's Standard A1300 
for Industrial Driveway Crossings.” 

 
Appropriate conditions to address these issues has been included in the Schedule of 
Conditions. 
 
Stormwater- Section 7.06  & Water Efficiency - Section 7.07  
 
The proposal has been assessed by CN's Senior Development Engineer and is 
considered to be acceptable subject to conditions of consent. 
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The officer’s assessment is included below: 
 

“Stormwater Management  
 
A Water Cycle Management Plan has been prepared, by ADW Johnson, 
including drawings documenting the proposed new stormwater drainage 
system.  The design includes an onsite stormwater detention basin designed to 
control stormwater runoff to pre-development rates.  It also includes water 
quality controls designed to collectively satisfy Council’s site discharge 
requirements. 
 
It was identified that the development site did not benefit from easements over 
some of the downstream properties.  The surveyors have resolved this issue 
with easements to drain now established through the downstream properties.  
Easements are required from the development site through 2 lots owned by the 
applicant to secure future rights should the lots ever be sold.  A condition has 
been proposed to address this issue.”  

 
Accordingly, the proposal is acceptable in relation to stormwater and water efficiency 
and appropriate conditions to address these issues has been included in the 
Schedule of Conditions. 
 
Waste Management - Section 7.08    
 
The applicant’s consultants have submitted an amended waste management plan 
which confirms that the waste for plastic, cardboard, paper and food waste will be a 
maximum 1m3 each per week.  It is considered that the proposal is acceptable 
subject to conditions included in the Schedule of Conditions. 
 
Public Participation - Section 8.0  
 
The application was publicly notified to neighbouring properties in accordance with 
the requirements of the EP&A Act 1979, the associated Regulation and the NDCP 
2012 for a period of 14 days (i.e. 5-21 June 2017).  No submissions were received 
as a result of the notification process. 
 
Development Contributions  
 
Sections 7.11 and 7.12 of the EP&A Act 1979 enables Council to levy contributions 
for public amenities and services.  The proposed development would attract a 
development contribution to Council, as detailed in Council's Development 
Contributions Plans.  
 
A condition requiring this contribution to be paid has been included in the Schedule 
of Conditions. 
 
5.4 Planning agreements 
 
No planning agreements are relevant to the proposal. 
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5.5 The regulations (and other plans and policies)  
 
The application has been considered pursuant to the provisions of the EP&A Act 
1979 and Regulation 2000.  In addition, compliance with AS2601 – Demolition of 
Structures will be included in the conditions of consent for any demolition works. 
 
No Coastal Management Plan applies to the site or the proposed development.  
 
5.6 The likely impacts of that development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality   

 
Impacts upon the natural and built environment have been discussed in this report in 
the context of relevant policy, including NLEP 2012 and NDCP 2012 considerations.  
In addition, the following impacts are considered relevant: 
 
Acoustic Impacts 
 
The applicant has submitted an acoustic report to address the potential impacts of 
the development. 
 
The proposal has been assessed by CN’s Senior Environmental Protection Officer 
and is considered to be acceptable subject to conditions of consent. 
 
The officer’s assessment is included below: 

 
“Acoustics 
 
A Noise Impact Assessment (NIA) has been prepared by Spectrum Acoustic 
dated October 2016 to support this application. The NIA has theoretically 
demonstrated that operations on site will satisfy the noise goals for the site 
without the need for any installed mitigation measures such as acoustic barriers 
given the distance to receivers and local geography. The NIA also 
demonstrated the project will satisfy the sleep disturbance criteria.  
 
It is expected that only one train movement will be experienced over a 24-hour 
period. While it is anticipated that trains may arrive during the night time criteria 
(i.e. 10pm to 7am) unloading of the trains will only occur during day time hours 
(i.e. 7am – 6pm). As such the RSU will recommend a condition restricting the 
unloading of the trains to day time hours only.”  

 
Conditions addressing acoustic measures has been included in the Schedule of 
Conditions. 
 
Overshadowing, Privacy & View Loss 
 
The proposal will have no unreasonable impacts on surrounding properties in terms 
of overshadowing, privacy and view loss.  
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5.7 The suitability of the site for the development  
 
The site is within a Mine Subsidence District and conditional approval for the 
proposed development has been granted by Subsidence Advisory NSW.  
 
The constraints of the site have been considered in the proposed development, 
which includes flooding, contamination, acid sulfate soils and heritage. 
 
The site is not subject to any other known risk or hazard that would render it 
unsuitable for the proposed development. 
 
Onsite Sewage Treatment 
 
The proposal is within a location which will need to rely on onsite sewage treatment. 
The proposal has been assessed by CN’s Senior Environmental Protection Officer 
and is considered to be acceptable subject to conditions of consent. 
 
The officer’s assessment is included below: 

 
“Onsite Sewage Treatment  
 
An onsite waste water management plan has been prepared by Whitehead & 
Associates dated April 2017 to address the proposed Onsite Human Waste 
Treatment. The plan has demonstrated that the proposed primary and 
secondary treatment systems will meet the water balance requirements for the 
site.  
 
Council is satisfied with the recommendations of the report; a separate s68 
application will be required for the onsite system, this will need to be sought 
from Council prior to the issuing of a construction certificate and will be 
addressed by an appropriate condition of consent. 
 
As such, the ESU will recommend a condition that the onsite system is installed 
in accordance with the Whitehead & Associates plan.”  
  

Conditions addressing onsite sewage treatment have been included in the Schedule 
of Conditions. 
 
5.8 Any submissions made in accordance with this Act or the regulations        
 
The application was publicly notified, and no submissions were received. 
 
5.9 The public interest  
 
The proposed development is considered to be satisfactory having regard to the 
principles of ecologically sustainable development.  
 
The proposed development will not result in the disturbance of any endangered flora 
or fauna habitat or otherwise adversely impact on the natural environment. 
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The development is in the public interest and will allow for the orderly and economic 
development of the site.   
 
6.0 CONCLUSION       
 
The proposal is acceptable against the relevant heads of consideration under section 
4.15 of the EP&A Act 1979 and is supported on the basis that the recommended 
conditions in Attachment B are included in any consent issued. 
 
 
ATTACHMENTS 
 
Attachment A: Submitted Plans - 52 Parker Street & 9 Everett Street Carrington – 

Distributed under separate cover 
 
Attachment B: Draft Schedule of Conditions - 52 Parker Street & 9 Everett Street 

Carrington 
 
Attachment C: Processing Chronology - 52 Parker Street & 9 Everett Street 

Carrington 
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Attachment B
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Attachment C
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