
   CITY OF NEWCASTLE  
 

Development Applications 
Committee 

 
 Councillors, 
 
 In accordance with section 367 of the Local Government Act, 1993 notice is   

hereby given that a Development Applications Committee Meeting will be held 
on: 

 
DATE: Tuesday 21 May 2019 
 
TIME: Following the Briefing Committee Meeting 
 
VENUE: Council Chambers 

2nd Floor 
City Hall 
290 King Street 
Newcastle  NSW  2300 
 

 
J Bath 
Chief Executive Officer 
 
City Administration Centre 
282 King Street 
NEWCASTLE  NSW  2300 
 

 Tuesday 14 May 2019 
Please note: 

 
Meetings of City of Newcastle (CN) are webcast. CN accepts no liability for any defamatory, discriminatory 
or offensive remarks or gestures made during the meeting.  Opinions expressed or statements made by 
participants are the opinions or statements of those individuals and do not imply any form of endorsement 
by the CN. Confidential meetings will not be webcast. 
 
The electronic transmission is protected by copyright and owned by CN.  No part may be copied or 
recorded or made available to others without the prior written consent of CN.  Council may be required to 
disclose recordings where we are compelled to do so by court order, warrant or subpoena or under any 
legislation.  Only the official minutes constitute an official record of the meeting. 
 
Authorised media representatives are permitted to record meetings provided written notice has been 
lodged.  A person may be expelled from a meeting for recording without notice.  Recordings may only be 
used for the purpose of accuracy of reporting and are not for broadcast, or to be shared publicly.  No 
recordings of any private third party conversations or comments of anyone within the Chamber are 
permitted. 
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CONFIRMATION OF PREVIOUS MINUTES 
 
MINUTES - DEVELOPMENT APPLICATIONS COMMITTEE 9 APRIL 2019 
 
RECOMMENDATION 
 
The draft minutes as circulated be taken as read and confirmed. 

 
 
ATTACHMENTS 
 
Attachment A: 190409 Minutes of Development Applications Committee 
 

Note: The attached minutes are a record of the decisions made by 
Council at the meeting and are draft until adopted by Council.  They 
may be viewed at www.newcastle.nsw.gov.au 
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Attachment A 
CITY OF NEWCASTLE 

 
Minutes of the Development Applications Committee Meeting held in the Council 
Chambers, 2nd Floor City Hall, 290 King Street, Newcastle on Tuesday 9 April 2019 
at 6.39pm. 
 
 
PRESENT 

The Lord Mayor (Councillor N Nelmes), Councillors M Byrne, J Church, D Clausen, 
C Duncan, B Luke, J Mackenzie, A Robinson, A Rufo and E White. 
 

IN ATTENDANCE 
J Bath (Chief Executive Officer), D Clarke (Director Governance), F Leatham 
(Director People and Culture), A Murphy (Director City Wide Services), J Vescio 
(Executive Officer, Chief Executive Office), E Kolatchew (Manager Legal), M Bisson 
(Manager Regulatory, Planning and Assessment), M Murray (Policy Officer, Lord 
Mayor's Office), T Antony (Senior Development Officer), A Knowles (Council 
Services/Minutes) and J Redriff (Council Services/Webcast).  
 

APOLOGIES 
 
MOTION 
Moved by Cr Luke, seconded by Cr Rufo 
 
The apologies submitted on behalf of Councillors Dunn, Elliott and Winney-Baartz be 
received and leave of absence granted. 

Carried 
 

DECLARATIONS OF PECUNIARY AND NON-PECUNIARY INTERESTS 
The Lord Mayor called for declarations of pecuniary and non-pecuniary interests.   
 
Councillor Rufo 
Councillor Rufo declared a significant, non-pecuniary interest in Item 2 - 
DA2018/00948 - 25 Marshall Street, New Lambton Heights as he was known to a 
neighbour affected by the development, had worked with him in the past and his 
daughters have had financial dealings with him.  Councillor Rufo managed this 
conflict by leaving the Chamber for discussion on the item. 
 
Councillor Clausen 
Councillor Clausen declared a less than significant, non-pecuniary interest in Item 2 - 
DA2018/00948 - 25 Marshall Street, New Lambton Heights stating that he had 
previously lived and grew up across the road from the site, his family moved and 
divested the property in 2001 and had no further interest in the site.  A submission 
had been lodged by a colleague of which he had no managerial relationship with, 
only a professional one and remained in the Chamber for discussion on the item. 
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CONFIRMATION OF PREVIOUS MINUTES 
 

MINUTES - DEVELOPMENT APPLICATIONS COMMITTEE 19 MARCH 2019   
 
MOTION 
Moved by Cr Mackenzie, seconded by Cr Clausen 
 
The draft minutes as circulated be taken as read and confirmed. 

Carried 
 

DEVELOPMENT APPLICATIONS 
 
Councillor Rufo left the Chamber for discussion on the item. 
 
ITEM-2 DAC 09/04/19 - DA2018/00948 - 25 MARSHALL STREET NEW 

LAMBTON HEIGHTS - DEMOLITION OF DWELLING, ERECTION OF 
FOUR TWO STOREY DWELLINGS   

 
MOTION 
Moved by Cr Robinson, seconded by Cr Mackenzie 
 
A. That DA2018/00948 for demolition of a dwelling, erection of four two storey 

dwellings at 25 Marshall St, New Lambton be approved and consent granted, 
subject to compliance with the conditions set out in the Schedule of Conditions 
at Attachment B; and 

 
B. That those persons who made submissions be advised of Council's 

determination. 
 
For the Motion: Lord Mayor, Cr Nelmes and Councillors Clausen, 

Duncan, Luke, Mackenzie, Robinson and White. 
 
Against the Motion: Councillors Church and Byrne.   

Carried 
 
Councillor Rufo returned to the chamber at the conclusion of the item. 
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ITEM-3 DAC 09/04/19 - DA 2017/00629 - 52 PARKER STREET & 9 EVERETT 

STREET CARRINGTON - ALTERATIONS AND ADDITIONS TO 
EXISTING INDUSTRIAL BUILDINGS, ERECTION OF ASSOCIATED 
WEIGHBRIDGES, SITEWORKS AND RAIL AND SPUR AND USE AS A 
FREIGHT TRANSPORT FACILITY   

 
MOTION 
Moved by Cr Mackenzie, seconded by Cr Church 
 
That the application (DA 2017/00629) for alterations and additions to existing 
industrial buildings, erection of associated weighbridges, siteworks and rail spur and 
use of the site as a freight transport facility, at 52 Parker Street and 9 Everett Street, 
Carrington be approved and consent granted, subject to compliance with the 
conditions set out in the Schedule of Conditions at Attachment B.  
 
For the Motion: Lord Mayor, Cr Nelmes and Councillors Byrne, Church, 

Clausen, Duncan, Luke, Mackenzie, Robinson, Rufo 
and White. 

 
Against the Motion: Nil. 

Carried 
 

The meeting concluded at 7.04pm. 
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DEVELOPMENT APPLICATIONS 
 
ITEM-4 DAC 21/05/19 - DA2018/00105 - 39 CHURCH STREET 

MAYFIELD - PLACE OF PUBLIC WORSHIP - DEMOLITION   
 
APPLICANT: KURT JEFFEREY DALEY 
OWNER: TRUSTEES THE ROMAN CATHOLIC CHURCH FOR 

DIOCESE OF MAITLAND-NEWCASTLE 
NOTE BY: GOVERNANCE 
CONTACT: DIRECTOR GOVERNANCE / MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 

PART I 
 

BACKGROUND 
 
An application has been submitted 
seeking consent for the demolition of 
St Columban’s Church at 39 Church 
Street, Mayfield. 
 
The submitted application has been 
assigned to Development Officer 
Holly Hutchens for assessment. 
 
The application is referred to the 
Development Applications Committee 
for determination, due to it being 
called in by two Councillors. 
 
The proposal was presented to a 
meeting of the Public Voice 
Committee on 4 December 2018. 
 

 
 
Subject Land: 39 Church Street Mayfield 

A copy of the submitted plans for the proposed development is included at 
Attachment A. 
 
The proposed development was publicly notified and advertised in accordance with 
the Newcastle Development Control Plan 2012 (NDCP 2012) and one submission 
has been received in response. 
 
The objector's concerns included: 
 

i) Deterioration of the building 
 
ii) Potential for adaptive re-use 
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Details of the submissions received are summarised at Section 3.0 of Part II of this 
report and the concerns raised are addressed as part of the Planning Assessment at 
Section 5.0. 
 
Issues 
 

1) Justification for the demolition of a local heritage item, St Columban’s 
Church. 

 
2) Assessment against the provisions of Newcastle Local Environmental 

Plan 2012 (NLEP 2012) - Clause 5.10 Heritage Conservation. 
 

3) Assessment against the provisions of NDCP 2012 - Section 5.05 Heritage 
Items. 

 
4) Demolition of a locally listed heritage item could set an undesirable 

precedent. 
 
Conclusion 
 
The proposed development has been assessed having regard to the relevant heads 
of consideration under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 and is considered to be unacceptable due to the impact of the 
proposed development on the heritage significance of the heritage item. 
 
RECOMMENDATION 
 
A. That DA2018/00105 for the demolition of St Columban’s Church at 39 Church 

Street Mayfield be refused for the following reasons: 
 

1) The proposed development would have an extreme impact on the 
heritage significance of the heritage item, being a heritage item listed in 
the NLEP 2012 [Section 4.15(1)(a) Environmental Planning and 
Assessment Act 1979]. 

 
2) The proposed demolition of a heritage item will have an unreasonable 

impact on the built environment in the locality, particularly in the context of 
a setting that includes a number of nearby heritage items [Section 
4.15(1)(b) Environmental Planning and Assessment Act 1979]. 

 
3) The proposed development is contrary to the public interest, with respect 

to the heritage significance of the building and its contextual relationship 
with other heritage items located in proximity to the site [Section 
4.15(1)(e) Environmental Planning and Assessment Act 1979]. 

 
B. That those persons who made submissions be advised of City of Newcastle's 

(CN) determination. 
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Political Donation / Gift Declaration 
 
Section 10.4 of the Environmental Planning and Assessment Act 1979 requires a 
person to disclose "reportable political donations and gifts made by any person with 
a financial interest" in the application within the period commencing two years before 
the application is made and ending when the application is determined.  The 
following information is to be included on the statement: 
 

a) All reportable political donations made to any local Councillor of Council; 
and 

 
b) All gifts made to any local Councillor or employee of that Council. 
 

The applicant has answered NO to the following question on the application form:  
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable donation' or 'gift' to a Councillor or Council employee 
within a two year period before the date of this application? 
 
 
PART II 
 
1.0 THE SUBJECT SITE 
 
The subject property comprises Lot 1 DP165199, Lot 2 DP165408 and Lot 4 
DP74616 and is rectangular in shape, with access from Church Street.  The site has 
a gentle slope toward the south and is located near the crest of a hill. 
 
The land is 84.3m wide and 140m in depth, with a total area of approximately 
13,641m2.  The subject site contains both the St Columban's Church and 
St Columban's Primary School.  Lot 1 is occupied by the Church, school, and 
associated car park.  Lot 2 is occupied by the school and playground.  Lot 4 is used 
as a large grassed playground area. 
 
Church Street contains a mixture of older style, single-storey dwellings, church 
buildings, aged care facilities, and residential flat buildings. 
 
St Columban's Church is listed as a local heritage item (No. 1244) in the NLEP 2012.  
A number of heritage items are positioned adjacent to the site, including 
St Columban's Presbytery, Bella Vista, San Clemente School, St Andrew’s Church, 
former St Andrew’s Rectory and former Hunter Institute of Technology. 
 
St Columban's Church and St Andrew’s Church feature as prominent and aesthetic 
landmarks along Church Street, contributing to the traditional visual character of the 
neighbourhood and historical cohesiveness of the surrounding Mayfield area. 
 
2.0 THE PROPOSAL 
 
The applicant seeks consent for the demolition of St Columban's Church, with turf 
proposed to be provided in the area where the Church is currently located. 
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Concerns were raised regarding the proposal during the assessment of the 
application.  Additional information was provided by the applicant, which included 
options for potential adaptive re-use, a revised structural report, and a quantity 
surveyors cost analysis report. 
 
A copy of the submitted plans is included at Attachment A and photos of the site are 
shown below in photos 1, 2 and 3. 
 

 
Photo 1: View of St Columban’s from Church Street 
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Photo 2: Southern facade 
 

 
Photo 3: Northern façade 
 
The various steps in the processing of the application to date are outlined in the 
Processing Chronology (refer to Attachment C). 
 
3.0 PUBLIC NOTIFICATION 
 
The application was publicly notified in accordance with the requirements of the 
Environmental Planning and Assessment Act 1979 and the NDCP 2012.  One 
submission was received in response. 
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The concerns raised by the submitter (Hunter Regional Committee of the National 
Trust of Australia (NSW)) in respect of the proposed development are summarised 
below: 
 

Deterioration of the building 
 
Concerns are raised over the reason for the demolition of the Church (being the 
deterioration of the structure), given that the submitted report indicates that the 
Parish were aware of the deteriorating condition of the building for some time. 
 
Potential for adaptive re-use 
 
Concerns are raised regarding the apparent rush to demolish the whole 
building before alternative repairs and re-use are fully investigated.  It is not 
unreasonable or unheard of to consider adjustments to the building, to retain 
the important detailing and provide for a smaller or changed structure.  The 
submitter raised questions over whether the Parish has considered what 
options, apart from a major investment in structural repairs, are available.  For 
example, should there be a genuine investigation to reduce the size of the 
Church and its massing to reduce the extent of the required structural repair? 

 
The submitter's concerns are addressed under the relevant matters for consideration 
in the following section of this report. 
 
4.0 INTEGRATED DEVELOPMENT 
 
The proposal is not 'integrated development' pursuant to the provisions of the 
Environmental Planning and Assessment Act 1979. 
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15 of the Environmental Planning 
and Assessment Act 1979, as detailed hereunder. 
 
5.1 Provisions of any environmental planning instrument 
 
State Environmental Planning Policy No 55 - Remediation of Land (SEPP 55) 
 
This policy applies to the proposed development and contains planning controls for 
the remediation of contaminated land. 
 
SEPP 55 provides that prior to granting consent to the carrying out of any 
development on land the consent authority is required to give consideration as to 
whether the land is contaminated and, if the land is contaminated, whether the land 
is suitable for the purpose of the development or whether remediation is required. 
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The subject land is currently being used as a school and CN’s records do not identify 
any past contaminating activities on the site.  The proposal is acceptable having 
regard to this policy. 
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
(Vegetation SEPP) 
 
The Vegetation SEPP is one of a suite of Land Management and Biodiversity 
Conservation reforms that commenced on 25 August 2017. 
 
The Vegetation SEPP works together with the Biodiversity Conservation Act 2016 
and the Local Land Services Amendment Act 2016 to create a framework for the 
regulation of clearing of native vegetation in NSW. 
 
The Vegetation SEPP contains provisions similar to those previously contained in 
NLEP 2012 (relevant clause now repealed) and provides that development control 
plans can make declarations with regard to certain matters regarding vegetation 
management. 
 
The proposal has been assessed in accordance with the NDCP 2012 and is 
considered to be satisfactory. 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) 
 
The following summarises an assessment of the proposal against the provisions of 
the NLEP 2012 that are primarily relevant to the proposed development: 
 
Clause 2.1 - Land Use Zones 
 
The subject property is located within the R3 Medium Density Residential zone 
under the provisions of the NLEP 2012.  The proposed development is permissible 
with CN's consent in this zone. 
 
Clause 2.3 - Zone Objectives and Land Use Table 
 
The NLEP 2012 requires the consent authority to have regard to the objectives for 
development in a zone when determining a development application in respect of 
land within the zone. 
 
The objectives of the R3 Medium Density Residential zone are: 
 

1. To provide for the housing needs of the community within a medium 
density residential environment. 

 
2. Provide a variety of housing types within a medium density residential 

environment. 
 

3. To enable other land uses that provides facilities or services to meet the 
day to day needs of residents. 
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4. To allow some diversity of activities and densities if: 
 

(i) the scale and height of proposed buildings is compatible with the 
character of the locality, and 

 
(ii) there will be no significant adverse impact on the amenity of any 

existing nearby development. 
 

5. To encourage increased population levels in locations that will support the 
commercial viability of centres provided that the associated new 
development: 

 
(i) has regard to the desired future character of residential streets, and 
 
(ii) does not significantly detract from the amenity of any existing nearby 

development. 
 
The proposed development does not align with the objectives of the zone, 
particularly as the application does not include any specific provision for the use of 
the land following the proposed demolition.  However, the situation is not significantly 
different to any proposed demolition that is not coupled with a proposal to re-use the 
land. 
 
While the zone objectives are required to be considered in connection with the 
determination of a development application, the NLEP 2012 does not require 
consistency between a proposal and the zone objectives. 
 
Clause 2.7 - Demolition Requires Development Consent 
 
The proposal provides for the demolition of structures on the site.  The proposed 
demolition is not supported, as discussed in this report. 
 
Clause 5.10 - Heritage Conservation 
 
The application seeks approval for the demolition of a heritage item of local 
significance under the NLEP 2012.  Item number 1244 (Part 1 of Schedule 5 of the 
NLEP 2012) – St Columban's Church is identified as an inter-war functionalist and 
inter-war art-deco, masonry brick, church building.  The objectives of clause 5.10 of 
the NLEP 2012 are as follows: 
 

(a) To conserve the environmental heritage of the City of Newcastle; 
 
(b) To conserve the heritage significance of heritage items and heritage 

conservation areas, including associated fabric, settings and views; 
 
(c) To conserve archaeological sites; and 
 
(d) To conserve Aboriginal objects and Aboriginal places of heritage 

significance. 
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A Statement of Heritage Impact has been submitted with the application and 
provided the following comments in relation to the heritage items’ significance: 
 

Historical Significance 
 
St Columban's Church is aesthetically distinctive and is a dominant landmark 
within the streetscape of Church Street.  The Architect J.P. Gannon was 
engaged to design the Church on behalf of the Catholic Diocese.  The Gannon 
family of architects were used regularly by the Catholic Diocese and were 
responsible for building a number of their buildings in Newcastle and the Hunter 
Valley.  The style in which it is designed is a unique mix of Inter-War 
Functionalist and Inter-War Art-Deco. 
 
World War II 
 
On the first of September 1939, Germany invaded Poland and on the 
3 September Britain and France declared war on Germany.  It was during this 
time of grave hostility that the construction of the St Columban's church also 
commenced.  The Bishop of Maitland Newcastle, the most Reverend E.E 
Gleeson gathered a crowd on 19 November 1939, to bless the foundations of 
the building and encouraged listeners in a future time of peace.  The fact that 
the building was not shelved but bravely continued to build a house of peace 
during a time of war is undoubtedly significant.  In addition to this, the 
completion of the church came at a time of significant growth within the church 
that occurred after the war and is a visual reminder of the pattern of growth 
within the Catholic Church in Mayfield. 
 
 
Aesthetic Significance 
 
St Columban’s Church has been constructed in the style of Inter-War 
Functionalist and Inter-War Art-Deco, which was highly unusual when 
compared with many Romanesque style church buildings the Gannon’s were 
known to produce. 
 
Social Significance 
 
St Columban’s Church has had strong associations with the Catholic Parish of 
Mayfield for over 75 years and the site has been the centre point for the parish 
for 95 years, having first used the St Joseph’s Hall attached to the primary 
school as a place for holding Sunday Mass. 
 
Research Significance 
 
St Columban’s Church has the potential to yield information to further the 
understanding of Church and large building construction in the inter war period 
in the Hunter.  It is particularly pertinent and possibly a reference site in that the 
structure uses modern materials and methods, eg. a concrete frame and cavity 
brickwork but applied to a traditional cruciform plan design of a church. 
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Rarity Significance 
 
St Columban’s is a departure from Gannon’s usual design style.  Being Inter-
War Functionalist, it is also unusual for its time and application as church 
architects of the day, if they wanted to avoid the Gothic Revival style, frequently 
designed in Romanesque.  Aesthetically distinctive and unusually crafted and 
attributed to John P Gannon rather than his more prolific brother Peter, the 
church building can be considered to demonstrate designs and techniques of 
exceptional interest. 
 
Representative Significance 
 
St Columban’s Church is representative of a major church building designed in 
the inter-war period and is a significant variation to the class of items due to its 
construction with a modern concrete frame and in a functionalist style.’ 

 
Comments on proposed demolition 
 
The applicant is proposing the complete demolition of St Columban’s Church.  
Engineering completed an inspection and initial report detailing the damage to 
St Columban’s.  The initial engineering report provided advice on the condition of the 
elements, which are summarised below, the report also makes recommendations for 
remedial repair where applicable. 
 

1. Existing timber roof trusses with attention to failed king pin on two trusses.  
The top chords and vertical king post are connected with a bolted steel 
plate arrangement.  The connection has failed on two of the trusses at the 
time of inspection. 

 
2. Failed masonry brick ties.  The masonry wall ties between leaves across 

the internal cavity have failed at multiple locations along the southern wall 
where visible. 

 
3. Concrete cancer to footings.  Clear signs of concrete cancer to the 

exposed sides of the footings was evident with spalling of the outer 
concrete and exposed reinforcement observed at multiple locations.  Due 
to the age of the structure, the quality of the concrete used in the footings 
is likely to be below current Australian Standards. 

 
The engineer’s report indicates that there are key structural issues as detailed 
above, with the building in its current condition. 
 
The Heritage Assessment Report completed by EJE Heritage detailed the following 
motivations behind the proposed demolition: 
 

a. ‘The foundations of the Church are described as having ‘exceeded their 
useful design life. 
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b. The external walls of the building are also structurally depleted having 
had their wall ties corroded away. 

 
c. Two of the roof trusses have already partially collapsed causing 

concerns of future failures in the roof structure. 
 
d. There is evidence of water leaks through windows and from gutters. 
 
e. There is evidence of dampness in the walls which is causing paint 

peeling and other problems.  The Sacristy being the worst affected. 
 
The usefulness of the building is not the same as when originally constructed. 
 
a. The Church building is not useable as a multi-purpose space by the 

school for presentations and productions.  It cannot be adapted to allow 
this function due to the structural columns, which severely limit the useful 
space in the centre of the building. 

 
b. Due to the structural condition of the building, it is not useable by anyone 

at the present time and has not been used for nearly twelve months.’ 
 

The applicant provided additional information in response to concerns raised by CN 
officers regarding the proposal.  This included a Quantity Surveyor’s cost analysis, a 
revised engineering report titled ‘Report on Proposed Remediation Work to 
St Columban’s Church Mayfield’ and a letter completed by EJE Heritage detailing 
adaptive re-use options. 
 
The revised engineering report expanded the scope of the initial investigation and 
confirmed the poor state of the footing system, which extends throughout the 
building footprint, with severe deterioration of the concrete footings being identified in 
most areas, except the northeast corner where only minor damage was observed. 
 
On 19 March 2019 the applicant submitted additional information, stating that “the 
assessing structural engineer, at this point in time deems the building to be unsafe”, 
quoting the statements below from the engineering reports: 
 

“Serious concerns are held in relation to the ability of the structure to perform 
adequately in the event of the building being subject to excessive stresses as 
may be experienced in an earthquake. 
 
It is our opinion the footings will continue to deteriorate and will undergo failure 
at some point.  Any failure of the damaged suspended footings is likely to be 
brittle in nature and therefore sudden and catastrophic.  Because of the 
unconventional nature of the suspended footing system used in the building, 
failure will result in excessive large deflections beyond that which may be 
expected for a building with a conventional in-ground footing system supported 
by the foundation material.  This will likely result in subsequent serious damage 
to the structure and represents a possible serious threat to life for persons in 
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the vicinity of the building at the time of failure.  The building and neighbouring 
properties may become unsafe as a result. 
 
In addition, the footings have been constructed with limited cover to the 
reinforcement observed to be less than 20mm at multiple locations.  This 
degree of cover is considered inadequate for a structure of this nature, and at 
this location. 
 
It is considered the footings have likely exceeded their design life.  The 
concrete and steel reinforcement have deteriorated beyond acceptable limits.” 

 
Cost of repairs 
 
The Quantity Surveyor’s cost analysis report details the cost of repairs and 
demolition works.  The analysis found demolition to be a more economical option for 
the applicant.  The cost of works is based on the engineering report and are 
summarised below: 
 
Option A – Repair work to the Church 
Total including GST $4,826,767 
 
Option B – Demolition 
Total including GST $132,173 
 
It is noted that the figures discussed at the Public Voice meeting, suggested that the 
footing system would cost $6m to repair and replace.  The footing system as detailed 
within the provided cost estimate report is however quoted at $2.9m. 
 
The report also provided revised estimates which included 25% increase to the 
above two appraisals.  The report stated that this increase was based on the 
Newcastle and Hunter Region Building Product Index, which is standing at a 25% 
increase on average market rates, due to the current demand for trades. 
 
It is noted that no cost analysis options were provided for any potential adaptive re-
use opportunities.  No architectural plans or associated cost estimate reports have 
been submitted, which explore alternative design options. 
 
The applicant submitted additional information on 19 March 2019 regarding the 
financial capacity of Catholic Parish of St Columban, Mayfield to repair or adaptively 
reuse the building, stating them as the owner.  The applicant has stated that 
St Columban’s Catholic Church is not owned by the Diocese of Maitland-Newcastle 
but is owned by the Catholic Parish of St Columban’s Mayfield.  The additional 
information states that “the Catholic Church as an entity does not in fact exist” and 
that the Trustees of the Roman Catholic Church “do not own any assets”. 
 
Legal advice was sought regarding the ownership of St Columban’s Church and that 
advice confirms that the property is owned by the Trustees of the Roman Catholic 
Church for the Diocese of Maitland-Newcastle.  It is noted that: 
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1) CN’s rates records show the rated owner of the land to be the Trustees of 
the Roman Catholic Church for the Diocese of Maitland-Newcastle. 

 
2) In answer to the question on the application form “Who owns the land?”, 

the answer provided was “Trustees of the Roman Catholic Church for the 
Diocese of Maitland-Newcastle”. 

 
3) Land owner’s consent for the lodgement of the application was provided 

by the Vice Chancellor Administration for the Diocese of Maitland-
Newcastle. 

 
Adaptive Re-use 
 
The Heritage Division of the NSW Office of Environment and Heritage (OEH) has 
published guidelines relating to demolition of a heritage item, which include 
consideration of the following criteria: 
 

i. Have all options for retention and adaptive re-use been explored? 
 

ii. Can all of the significant elements of the heritage item be kept and any 
new development be located elsewhere on the site? 

 
iii. Is demolition essential at this time or can it be postponed in case future 

circumstances make its retention and conservation more feasible? 
 

iv. Has the advice of a heritage consultant been sought?  Have the 
consultant’s recommendations been implemented?  If not, why not? 

 
The applicant has provided two letters, completed by EJE Heritage, exploring 
adaptive re-use options.  The discussion details a ‘complete demolition or complete 
retention’ approach, for example, for a single-storey school class room ‘Partitions 
would need to rise to the full height of the building and would be difficult and 
expensive to construct.  Compliance with the National Construction Code energy 
efficiency requirements will be problematic to address’. 
 
Heritage listed buildings are not expected to comply with the current requirements of 
the National Construction Code, which is only directly applicable to new building 
work.  While it is reasonable to expect the building to be fit for purpose, this does not 
necessarily involve significant change to, or enhancement of, the existing building 
fabric, beyond fundamental structural considerations.  It is considered that it has not 
been adequately demonstrated that the building cannot be made fit for purpose. 
 
The applicant’s assessment of a ‘community hall’ option has been assessed in the 
context of a basketball, netball, and volleyball court, with the assumption that the 
building remains in its current form, scale, and height.  It is considered that this 
option has not been adequately explored and that the potential adaptive re-use 
options being considered are not consistent with OEH heritage impact guidelines.  A 
building is not required to be in pristine, immaculate condition and in its current built 
form to operate successfully with an alternative use. 
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The applicant’s assessment of the use of the building as a church was also 
restricted.  The applicant has stated that ‘the main issue preventing the use is that 
the congregation has diminished in the local area’.  The applicant continues to 
discuss ‘that such a reduced congregation would firstly not adequately utilise the 
space provided by the existing building but would also not provide the resources 
particularly in terms of working capital which would be necessary for the running cost 
of the building’.  Whilst a reduced congregation may be a concern, this still does not 
preclude the building operating as a place of public worship.  The building could be 
adjusted, modified, and altered to be more efficiently utilised by the community as a 
Church. 
 
The most recent letter, submitted on 19 March 2019, states that: 
 

‘the reuse options…are made difficult due to condition of the structure, size of 
the building and its position within the street / suburb.  It cannot be denied that 
the wholesale demolition of the church structure will impact severely upon the 
heritage significance of the item, partial demolition will also impact severely on 
the heritage significance of the item under at least six of the seven criteria by 
which it is assessed’. 

 
The other issue of concern for the Parish is the loss of land if the site is used for 
another purpose due to its location near several schools associated with the Parish. 
 
The applicant has further considered costings and alternate uses for the site, but has 
stated they have not been considered in intimate detail due to: 

 
1. “Any reuse option commences with a $5-6 million rehabilitation of the footing 

system before any money is spent on adaption.  This inflation of the cost at the 
outset will diminish the viability of adaptive reuse. 
 

2. The site itself is located well away from the main road, the main transport links 
and the main commercial centre on a suburban road.  The viability of many 
reuse options is severely reduced due to the protracted distance from main 
commercial activity and the presence of a population that might support a reuse 
option.” 

 
The submitted letter continues to reiterate and expand on the reuse options for the 
St Columban’s Church building, which include a school hall, school library, OOSH or 
a pre-school as being the most suitable uses.  Other uses explored include a 
neighbourhood centre, recreation / parkland, residential, commercial, industrial and 
infrastructure.  However, it is outlined that major demolition or reconstruction works 
would still be required for all the options.  Several of the options would also have a 
severe impact on the Parish, by removing from the site the use of the parish schools. 
 
Detailed comments were made regarding why each option is not considered 
feasible.  An example is that the building cannot be reused as a hall due to ‘The 
volume of the church, whilst large and designed for seating of large groups of people 
is not appropriate for use as a school hall, which would need to cater for event types 
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as broad as stage productions and school sport’.  The applicant then details that 
‘Partial demolition and alterations to accommodate a School hall would have severe 
impact upon the Heritage Significance of the Church’.  Please see Attachment D for 
most recent correspondence dated 18 March 2019. 
 
The applicant has proposed the retention of moveable heritage items in the Church 
‘for display and, if possible, re-use’ (within the school) to ameliorate the heritage 
impact of the proposal.  The use of moveable heritage elements would only 
marginally ameliorate the impact of the proposed demolition and should be 
considered as an option of last resort.  It is difficult to resolve the interpretation of 
these items and where they are best positioned.  In addition to this, it is the building 
and its context within the street, its architectural style and its historical significance 
that form the essence of the heritage value. 
 
Heritage Churches, rectories and halls comprise only 9% of the current heritage 
listed buildings in the Local Government Area.  Given the substantial number of 
buildings of heritage value lost to the 1989 Newcastle earthquake, it is important to 
ensure that all options for retention of heritage listed buildings, including adaptive re-
use, are satisfactorily explored, to prevent unnecessary loss. 
 
The structural issues associated with the Church are not exceptional for heritage 
items of this age and are not in dispute.  Repair methods and / or genuine adaptive 
re-use options could be further explored. 
 
It is noted that, notwithstanding concerns that have been raised regarding the 
structural condition of the building, the property owner does not appear to have put 
physical restrictions in place to limit access to and use of the land and buildings in 
close proximity to the church building, including an accessway, playing field, car park 
and buildings of the school that shares the site.  An engineer’s report (dated 
3 July 2017 and revised on 19 April 2018), that was submitted in support of the 
application, recommends the establishment of an exclusion zone around the 
perimeter of the building, of an extent to be determined by consultation with the 
owners and affected parties. 
 
A Heritage Consultant, engaged by the CN to provide advice on the application, 
strongly recommended that pathways for adaptive re-use of the building that take a 
more flexible approach to the retention of the original fabric should be explored.  
Adaptive re-use options that save at least part of the item, compromising heritage 
significance to some extent with some loss of fabric, is preferable to total demolition. 
 
As previously detailed, St Columban’s Church is a prominent landmark feature within 
Church Street.  The Church building sits among other heritage items including San 
Clemente School, St Columban’s Presbytery, St Andrew’s Church, former 
St Andrew’s Rectory, former Hunter Institute of Technology, and Bella Vista.  It is 
considered that the removal of the St Columban’s Church would have a negative 
impact on the heritage significance of adjoining heritage items, the character of the 
area, and the consistency of the streetscape.  The existing form of development 
along Church Street reflects a time in Mayfield’s religious, educational, and social 
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history.  The demolition of such a large scale, dominant landmark would permanently 
damage a fragment of the history of Mayfield and the City. 
 
Clause 5.10(4) of the NLEP 2012 requires consideration of the effect of the proposed 
development on the heritage significance of the heritage item.  It is considered that 
the proposed demolition of the heritage item would have an extreme negative impact 
on the heritage significance of the heritage item. 
 
It is considered that demolition of a heritage item should be treated as an option of 
last resort, and that options for adaptive re-use should be rigorously assessed before 
demolition is contemplated.  It is considered that the application does not 
demonstrate sufficient rigour in the assessment of adaptive re-use options. 
 
Clause 6.1 - Acid Sulfate Soils 
 
The site is affected by Class 5 acid sulfate soils and the proposed development is 
considered satisfactory in this regard. 
 
Clause 6.2 - Earthworks 
 
The level of earthworks proposed to facilitate the development is considered to be 
acceptable. 
 
5.2 Any draft environmental planning instrument that is or has been placed 

on public exhibition 
 
There is no exhibited draft environmental planning instrument relevant to the 
application. 
 
5.3 Any development control plan 
 
Newcastle Development Control Plan 2012 (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below. 
 
Social Impact - Section 4.05 
 
The Church, up until relatively recently, was used a place of a place of public 
worship.  The removal of the Church would result in one less building that the 
community could utilise for gatherings and for community functions.  It would also 
result in the loss of a heritage item which has social and cultural significance for the 
community. 
 
Vegetation Management - Section 5.03 
 
The proposal does not involve the removal of any trees. 
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Aboriginal Heritage - Section 5.04 
 
A review of the Aboriginal Heritage Information Management System confirmed that 
there are no sites of Aboriginal significance recorded on the site. 
 
Heritage Items - Section 5.05 
 
The Church is listed as a heritage item of local significance under the NLEP 2012, 
Schedule 5 Part 1, Item number 1244 - St Columban's Church.  The impact of the 
proposal on the heritage item has been considered in the context of the heritage 
provisions of the NLEP 2012, as previously discussed. 
 
The retention of the item or in part and adaptive re-use does not appear to have 
been considered as a starting point for the proposed development.  The applicant 
appears to have only considered permissible development types as per the zoning of 
the lot, with a complete demolition or complete retention approach. 
 
A more flexible consideration to development of the Church, with an aim to 
sympathetically re-use the building, could result in more appropriate outcomes and 
solutions for the Church and the community. 
 
The applicant has proposed retaining moveable heritage items from within the 
Church as a way of ameliorating the impact of demolition.  It is considered that the 
proposed complete demolition of the Church does not meet the objectives of the 
NLEP 2012 or the NDCP 2012, in that the heritage significance of the item will not be 
conserved, including associated settings and views. 
 
The applicant has stated that aside from the footings, the main argument against the 
adaptive re-use is the practical and functional restrictions of the Church, including 
height, width, and structure.  Adaptive reuse options that save the item yet 
compromise significance with some loss of fabric is preferable to total demolition.  It 
is considered that there are numerous examples of successful adaptive re-uses of 
Churches, including the local example of the former St Phillip’s Church at 48 Watt 
Street Newcastle, which has been adapted for use as a restaurant and function 
centre.  There are many examples where heritage buildings have been redeveloped 
and refurbished to incorporate contemporary additions, whilst retaining the heritage 
character of the building. 
 
Landscape Open Space and Visual Amenity - Section 7.02 
 
St Columban’s Church is located on a prominent hill site.  Through its height and 
form the Church presents itself as a commanding building set purposefully beside 
the entrance to St Columban’s School.  Church Street has a consistent visual 
amenity as the site is located adjacent to Bella Vista, the St Columban’s Presbytery, 
San Clemente School and St Andrew’s Church.  The demolition of St Columban’s 
will disrupt the setting of these items and will have an unacceptable impact from a 
heritage perspective and also on the character of Church Street. 
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Waste Management - Section 7.08 
 
The applicant has submitted a waste management plan, which addresses waste 
minimisation and litter management strategies. 
 
Development Contributions 
 
Sections 7.11 and 7.12 of the Environmental Planning and Assessment Act 1979 
enables the levying of contributions for public amenities and services.  The proposal 
is exempt from incurring a levy. 
 
5.4 Planning agreements 
 
No planning agreements are relevant to the proposal. 
 
5.5 The regulations (and other plans and policies) 
 
The application has been considered pursuant to the provisions of the Environmental 
Planning and Assessment Act 1979 and Environmental Planning and Assessment 
Regulation 2000. 
 
No Coastal Management Plan applies to the site or the proposed development. 
 
5.6 The likely impacts of that development, including environmental 

impacts on both the natural and built environments, and social and 
economic impacts in the locality 

 
Impacts upon the natural and built environment have been discussed in this report in 
the context of relevant policy, including the NLEP 2012 and NDCP 2012 
considerations. 
 
The character of Church Street would be significantly impacted by the removal of a 
historical landmark.  The building reflects the City’s religious, social, architectural and 
cultural history.  While the building has been vacant for the past 12 months, the 
demolition of the item is likely to result in one less venue for social gathering, or a 
building that can be utilised by the school.  It is considered that the demolition of the 
church would have an adverse social impact on the local community. 
 
5.7 The suitability of the site for the development 
 
As previously discussed, development of the site is constrained by a heritage listing. 
 
The demolition of a heritage item should always be considered an option of last 
resort.  It is considered that the building could be rendered structurally safe and 
adaptive re-use options could be achieved.  However, it is accepted that some 
alterations or additions may be required to achieve this, which would have less 
impact on the integrity of the building than total demolition. 
 
 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 21 May 2019 Page 26 
 
5.8 Any submissions made in accordance with this Act or the regulations 
 
The application was notified and advertised in accordance with the NDCP 2012 for a 
period of 14 days.  One submission was received, with the issues raised being 
identified in the following table: 
 

 
5.9 The public interest 
 
The building is important to the city as a historic landmark and a reflection of the 
religious, social, architectural and cultural history of the city.  The proposed 
demolition of a heritage item will deprive the public of an important building of 
historical significance, particularly to the community of Mayfield. 
 
The demolition of a heritage item on the basis of the submitted information would set 
a precedent for other heritage items, as there are always financial impacts 
associated with the maintenance of such buildings. 
 
The applicant has provided some justification as to why the building could not be 
adaptively re-used.  It is considered however, that the review of potential uses was 
limited in its assessment of alterative design options, additions or re-use.  The 
building is also not expected to wholly comply with the National Construction Code, 
being an issue that is more relevant to new buildings. 
 
There is concern that the building is vacant, has been robbed of heritage monuments 
and appears to not be subject to any ongoing maintenance.  While the fabric of this 
heritage item forms a component of its significance, the building is also historically 
and social important and its removal would be detrimental to the consistent visual 
and cultural link between the heritage items in the locality. 
 
6.0 CONCLUSION 
 
The proposal is considered to be unacceptable against the relevant heads of 
consideration under section 4.15 of the Environmental Planning and Assessment Act 
1979 and is not supported.  The recommended reasons for refusal are in 
Attachment B. 
 

Issue Comment 
 

Deterioration of the 
building 

It is apparent that the deterioration of the building has 
occurred over an extensive period of time, leading to the 
vacating of the building. 
 

Adaptive re-use options 
not being adequately 
explored 

CN officers requested that the applicant withdraw the 
application and explore adaptive re-use options.  The 
response from the applicant was to provide a letter 
specifying why adaptive re-use was not an option.  It is 
considered that adaptive re-use options have not been 
adequately explored. 
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If Council is to determine this application by way of approval a draft set of conditions 
can be provided. 
 
 
ATTACHMENTS 
 
Attachment A: Plans and elevations of proposed development - 39 Church 

Street Mayfield 
 
Attachment B: Draft Schedule of reasons for refusal - 39 Church Street Mayfield 
 
Attachment C: Processing Chronology - 39 Church Street Mayfield 
 
Attachment D: Additional information Response from EJE Architecture dated 

18 March 2019 - 39 Church Street Mayfield 
 
Attachment A - Submitted Plans - Under Separate Cover - 39 Church Street 
Mayfield 
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Attachment B 
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Attachment C 
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Attachment D
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ITEM-5 DAC 21/05/19 - DA 2018/00707 - 17 BRIEN STREET, THE 

JUNCTION - DEMOLITION OF DWELLING AND 
OUTBUILDING ERECTION OF TWO STOREY DWELLING 
AND ASSOCIATED SWIMMING POOL   

 
APPLICANT: SIMON MCCONACHY 
OWNER: SIMON & JODIE MCCONACHY 
REPORT BY: GOVERNANCE 
CONTACT: DIRECTOR GOVERNANCE / MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 

PART I 
 

BACKGROUND 
 
An application has been received 
seeking consent for the demolition of 
a dwelling house and outbuilding and 
the erection of a two-storey dwelling 
house and associated swimming pool 
at 17 Brien Street The Junction. 
 
The submitted application has been 
assigned to Development Officer 
Michael Peisley for assessment. 
 
The application is referred to the 
Development Applications Committee 
for determination as the application 
has been called in by two Councillors. 
 

 
Subject Land: 17 Brien Street The Junction 

A copy of the amended plans for the proposed development is appended at 
Attachment A. 
 
The development application was publicly notified in accordance with the Newcastle 
Development Control Plan 2012 (NCDP 2012) and two submissions have been 
received in response. 
 
The submissions raised concerns regarding: 
 

i. Inconsistency with the objectives of the R3 Medium Density Residential zone 
 

ii. Overshadowing impacts 
 

iii. Privacy impacts 
 

iv. Building envelope / side / rear setbacks 
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v. View loss 
 
vi. Streetscape impact 
 
vii. Impact on nearby heritage items 
 
viii. Request for dilapidation report 
 
ix. That the proposed development should be subject to the preparation of a 

detailed materials and finishes schedule for the boundary fencing 
 
x. Proposal has provided inadequate detail for consultation and is factually 

incorrect and misleading. 
 
Details of the submissions received are summarised at Section 3.0 of Part II of this 
report and the concerns raised are addressed as part of the Planning Assessment at 
Section 5.0. 
 
The proposal was considered at a meeting of the Public Voice Committee on 
9 April 2019. 
 
Issues 
 
1) Whether the proposed dwelling is suitable with respect to the relevant 

objectives of Newcastle Local Environmental Plan 2012 (NLEP 2012) and 
single dwelling provisions of the NDCP 2012. 

 
Conclusion 
 
The proposed development has been assessed having regard to the relevant heads 
of consideration under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 and is considered to be acceptable subject to compliance with 
appropriate conditions. 
 
RECOMMENDATION 
 
A. That DA2018/00707 for demolition of an existing dwelling and outbuilding and 

the erection of a two-storey dwelling and associated swimming pool at 
17 Brien Street The Junction be approved and consent granted, subject to 
compliance with the conditions set out in the Draft Schedule of Conditions at 
Attachment B; and 

 
B. That those persons who made submissions be advised of Council's 

determination. 
 
Political Donation / Gift Declaration 
 
Section 10.4 of the Environmental Planning and Assessment Act 1979 requires a 
person to disclose "reportable political donations and gifts made by any person with 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 21 May 2019 Page 43 
 
a financial interest" in the application within the period commencing two years before 
the application is made and ending when the application is determined.  The 
following information is to be included on the statement: 
 
a)  all reportable political donations made to any local Councillor of Council; and 
 
b)  all gifts made to any local Councillor or employee of that Council. 
 
The applicant has answered NO to the following question on the application form: 
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable donation' or 'gift' to a Councillor or Council employee 
within a two-year period before the date of this application? 
 

PART II 
 
1.0 THE SUBJECT SITE 
 
The subject site comprises Lot 201 DP1239108.  The lot is generally rectangular in 
shape, located on the south western-side of Brien Street, with a road frontage of 
9.06 metres, a maximum depth of 30.8 metres and a total area of 270.1m².  The site 
slopes slightly towards Brien Street from the rear boundary and is surrounded by 
land containing residential development, primarily one-storey or two-storey in scale. 
 
The site is currently occupied by a single-storey dwelling house and associated 
outbuildings.  The Hunter Water sewer traverses the site from the south-western rear 
boundary to the north-western side boundary. 
 
Two heritage items exist in the vicinity of the proposed development - "Brien Street 
Terraces” (6 to 14 Brien Street) and "Farquhar Street Terraces" (3 to 9 Farquhar 
Street). 
 
2.0 THE PROPOSAL 
 
The applicant seeks consent for demolition of a dwelling house and outbuilding, 
erection of a two-storey dwelling and associated swimming pool. 
 
Amendments have been made to the original proposal in response to the assessing 
officers and neighbours’ concerns in respect of on-site car parking and setbacks, 
privacy, and protection of trees within the neighbouring property.  Additional 
information was also sought regarding encroachments of the building envelope, 
overshadowing and the relationship of the proposed development to heritage items 
in the vicinity of the site. 
 
A copy of the amended plans is appended at Attachment A.  The various steps in 
the processing of the application to date are outlined in the Processing Chronology 
appended at Attachment C. 
 
 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 21 May 2019 Page 44 
 
3.0 PUBLIC NOTIFICATION 
 
The development application was publicly notified in accordance with Section 8.0 
Public Participation of the NDCP 2012.  Two submissions and one Public Voice 
application were received. 
 
Amendments were made to the original application and they were also publicly 
notified.  The notification period was extended to 21 days to allow for the 2018 
Christmas holiday period.  Two further submissions were received from the same 
respondents to the original notification. 
 
The concerns raised by the objectors in respect of the proposed development are 
summarised as follows: 
 
a) Statutory and Policy Issues 
 

i) The proposal is not consistent with the objectives of the R3 Medium 
Density Residential Zone, particularly: 

 
“To encourage increased population levels in locations that will support 
the commercial viability of centres provided that the associated new 
development: 
 

(i) has regard to the desired future character of residential streets, and 
 
(ii) does not significantly detract from the amenity of any existing nearby 

development.” 
 
b) Amenity Issues 
 

i) Overshadowing – the proposed development will result in a loss of solar 
access to the adjoining property. 
 

ii) Privacy – the proposed development will result in a loss of privacy to 
adjoining properties. 
 

iii) Encroachment of building envelope – the proposed development will 
result in an overbearing development towards adjoining properties and 
will result in a loss of solar access to the adjoining property. 
 

iv) View Sharing - the proposed development will result in a loss of views of 
the western part of the sky from the adjoining property. 

 
c) Design and Aesthetic Issues 

 
i) Streetscape – the proposed development will have an impact on the 

existing features and character of the streetscape. 
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ii) Heritage value - the proposed development should be subject to the 
preparation of a heritage management document, given it is within the 
vicinity of heritage items and existing dwellings in Brien Street have 
unique historic character and heritage value. 

 
d) Miscellaneous 
 

i) Dilapidation report - the proposed development should be subject to the 
preparation of a dilapidation report prior to demolition commencing. 
 

ii) Boundary fencing - the proposed development should be subject to the 
preparation of a detailed materials and finishes schedule for the 
boundary fencing. 
 

iii) The development application has inadequate detail for consultation and 
is factually incorrect and misleading. 

 
The objectors' concerns are addressed under the relevant matters for consideration 
in Section 5.0 of this report. 
 
4.0 INTEGRATED DEVELOPMENT 
 
The proposal is not 'integrated development' pursuant to Section 4.46 of the 
Environmental Planning and Assessment Act 1979. 
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15 of the Environmental Planning 
and Assessment Act 1979, as detailed hereunder. 
 
5.1 Provisions of any environmental planning instrument 
 
State Environmental Planning Policy No 55 - Remediation of Land (SEPP 55) 
 
SEPP 55 requires that where land is contaminated, City of Newcastle (CN) must be 
satisfied that the land is suitable in its contaminated state or will be suitable after 
remediation for the purpose for which the development is proposed. 
 
CN records do not identify any past contaminating activities on the site.  The subject 
land is currently being used for residential purposes and CN’s records do not identify 
any past contaminating activities on the site. 
 
The proposal is acceptable having regard to this policy. 
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
(Vegetation SEPP) 
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The Vegetation SEPP contains provisions similar to those previously contained in 
Clause 5.9 of NLEP 2012 (clause now repealed) and provides that a Development 
Control Plan can make declarations with regard to certain matters pertaining to 
vegetation. 
 
An arborist report has been submitted by the applicant in regard to trees on the 
adjoining properties within 5 metres of the proposed development.  The arborist 
report made recommendations in order to protect the subject trees and the applicant 
consequently amended the proposal. 
 
The amended proposal has been assessed in accordance with Section 5.03 of the 
DCP and is considered to be satisfactory. 
 
State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) 
 
The proposal was required to be referred to Ausgrid in accordance with Clause 45(2) 
of the ISEPP.  The referral to Ausgrid generated no major concerns in respect of the 
application.  The Ausgrid advice has been forwarded to the applicant for their 
information and future action. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 
 
A BASIX Certificate was lodged with the application, demonstrating that the 
development can achieve the required water and energy reduction targets.  A 
condition of consent has been recommended, requiring that the development be 
carried out in accordance with the BASIX Certificate. 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) 
 
Clause 2.1 - Land Use Zones 
 
The subject property is zoned R3 Medium Density Residential under NLEP 2012. 
 
Clause 2.3 - Zone objectives and Land Use Table 
 
The Land Use Table specifies that the proposed development is permissible with 
Council's consent. 
 
Clause 2.3(2) requires the consent authority to have regard to the objectives for 
development in a zone when determining a development application in respect of 
land within the zone. 
 
The objectives of the R3 Medium Density Residential zone are: 
 
1. To provide for the housing needs of the community within a medium density 

residential environment. 
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Comment: The proposed development will provide for the housing needs of the 
community by the erection of a two-storey dwelling on the site that is suitable for use 
by a family.  The dwelling includes a living area, utility rooms, four bedrooms, garage 
for two vehicles, deck, swimming pool and a landscaped area. 
 
2. Provide a variety of housing types within a medium density residential 

environment. 
 
Comment: There is a variety of development and land uses in the vicinity of the 
subject site including residential, commercial and educational.  Dwelling types 
include a mixture of residential flats, attached and detached dwellings and terraces.  
The proposed development (two-storey dwelling on a relatively small site) is 
considered to be a housing type that is consistent with a medium density residential 
environment. 
 
3. To enable other land uses that provides facilities or services to meet the day to 

day needs of residents. 
 
Comment: The proposal is for residential accommodation only.  This objective does 
not apply to this development proposal. 
 
4. To allow some diversity of activities and densities if: 
 

(i) the scale and height of proposed buildings is compatible with the character 
of the locality, and 

 
(ii) there will be no significant adverse impact on the amenity of any existing 

nearby development. 
 
Comment: The proposed development is for residential accommodation only and is 
consistent with the existing development in the locality.  Residential accommodation 
is considered to not represent a diversity of activity and density in the context of the 
locality or existing nearby development. 
 
5. To encourage increased population levels in locations that will support the 

commercial viability of centres provided that the associated new development: 
 

(i) has regard to the desired future character of residential streets, and 
 
(ii) does not significantly detract from the amenity of any existing nearby 

development. 
 
Comment: The applicant is not utilising the R3 zone for the purpose of a medium 
density residential development, thereby increasing the population level in the 
locality.  The proposed development (two-storey dwelling) is replacing an existing 
dwelling, on a relatively small site. 
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Clause 2.7 - Demolition Requires Development Consent 
 
The proposal includes the demolition of the existing structures on the site.  
Conditions are recommended to ensure demolition works and disposal of material is 
managed appropriately and in accordance with relevant standards. 
 
Clause 4.3 - Height of Buildings 
 
The site has a maximum building height of 10.0 metres.  The proposed height is 
8.3 metres and complies with this requirement. 
 
Clause 4.4 - Floor Space Ratio 
 
The subject site has a maximum floor space ratio (FSR) of 0.90:1.  The proposed 
FSR is 0.59:1 and complies with this requirement. 
 
Clause 5.10 - Heritage Conservation 
 
The subject property is not listed as a heritage item, nor is it located within a 
Heritage Conservation Area. 
 
Two heritage items exist in the vicinity of the site of the proposed development - 
"Brien Street Terraces" (local significance I609) and "Farquhar Street Terraces" 
(local significance I610), as listed in Schedule 5 of the NLEP 2012. 
 
The Brien Street Terraces are located directly opposite the subject site, while the 
Farquhar Street Terraces begin at the nearby intersection of Brien and Farquhar 
Streets. 
 
Pursuant to Subclause 5.10(4), consideration has been made of the effect of the 
proposed development on the heritage significance of the heritage items.  In this 
respect, it is noted that the applicant addressed the compatibility of the proposed 
development with the nearby heritage items in an amended Statement of 
Environmental Effects. 
 
The existing space around the heritage items, that enables their interpretation, is 
retained.  Significant views and lines of sight to the heritage items are unaffected by 
the proposed development. 
 
It is considered that the proposed development is designed and located in such a 
way that the proposed development will have minimal effect on the heritage 
significance of the heritage items located in the vicinity of the site. 
 
Clause 6.1 - Acid Sulfate Soils 
 
The site is affected by Class 4 acid sulphate soils and the proposed development is 
considered satisfactory in this regard. 
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Clause 6.2 - Earthworks 
 
The level of earthworks proposed to facilitate the development is acceptable having 
regard to this clause.  The design suitably minimises the extent of proposed 
earthworks, having regard to the existing topography. 
 
5.2 Any draft environmental planning instrument that is or has been placed 

on public exhibition 
 
There is no exhibited draft environmental planning instrument that is relevant to the 
application. 
 
5.3 Any development control plan 
 
Newcastle Development Control Plan 2012 (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below. 
 
Single Dwellings and Ancillary Development - Section 3.02 
 
The following comments are made concerning the proposed development and the 
relevant provisions of Section 3.02: 
 
The format of Section 3.02 of the NDCP 2012 is set up in such a way that each of 
the controls has an acceptable solution and performance criteria, described as 
follows: 
 

Acceptable Solutions 
 
The acceptable solutions provide a certain outcome of achieving compliance 
with Council controls for this section.  To achieve the acceptable solution the 
applicant must demonstrate that they have satisfied the required control/s 
within each section.  Any variation from the acceptable solution will mean the 
application will be required to meet the performance criteria for that section and 
the application will become a performance-based assessment. 
 
Performance Criteria 
 
The performance criteria permit applicants to be flexible and innovative in 
responding to the DCP requirements.  Applications which meet the 
performance criteria are assessed on merit and it is the applicant‘s 
responsibility to demonstrate how the performance criteria have been met.  
Compliance with the performance criteria can be undertaken through the use of 
3D montages, 3D models, constraints mapping and other forms of visual 
representation. 

 
Street frontage appearance (3.02.03) 
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The proposed setback (0.32m) of the dwelling is consistent with the setback of 
adjacent development in this section of Brien Street and is similar to that of the 
existing dwelling (0.26m).  The proposed development is considered to be 
complementary to and harmonised with the positive elements of existing 
development in the street. 
 
Given the constraints of the site and the narrow roadway of Brien Street, the reduced 
setback (1.57m) for the proposed two car (stacked parking) garage is supported as it 
is considered appropriate to provide two car spaces on the site.  The existing difficult 
conditions for car parking on Brien Street will be exacerbated should provision not be 
made for an amount of on-site parking that is commensurate with the size of the 
proposed dwelling.  The garage is integrated into the development and does not 
dominate the streetscape, as it is has a single door opening and the Level 1 balcony 
overhangs it. 
 
The proposed development is considered to achieve the relevant performance 
criteria of Section 3.02.03. 
 
Side / rear setbacks (building envelope) (3.02.04) 
 
There are minor encroachments to the south-eastern and north-western facades, as 
shown below.  The applicant has also illustrated the encroachment on the elevation 
drawings and cross-sectional drawings (refer Attachment A and as shown below).  
It is noted that the fascias, gutters and downpipes are located within the required 
setback areas, however, the side setback requirements do not apply to those 
elements. 

 
 

 
The proposed development is considered to achieve the relevant performance 
criteria within Section 3.02.04 of the NDCP 2012. 
 
The bulk and scale of the proposed development: 
 
(a) Is consistent with that of the existing built form prevailing in the street and 

locality.  The proposed development is consistent in terms of height, width and 
roof type (pitched) with the examples of two-storey dwellings in Brien Street.  



CITY OF NEWCASTLE 
Development Applications Committee Meeting 21 May 2019 Page 51 
 

The general form of development in the area consists of a mixture of residential 
flats, attached and detached dwellings and terraces. 

 
(b) Does not create overbearing development for adjoining dwelling houses and 

their private open space.  The relative location of windows and physical 
separation between the proposed dwelling and the neighbours' living areas and 
principal areas of private open space is considered to be sufficient to not create 
unreasonable impacts. 

 
(c) Does not unduly impact on the amenity of adjoining dwelling houses.  The 

location of windows is considered to be sympathetic to the adjoining dwelling 
houses and satisfactorily protects the privacy of neighbours. 

 
(d) Does not result in the loss of significant views or outlook from adjoining 

premises.  The proposed development meets the acceptable solutions of 
Section 3.02.09 of the NDCP 2012.  That is, adjoining properties do not have 
views or vistas to water, city skyline and iconic views obscured by the proposed 
development.  Some view impacts of the adjoining properties will occur, 
however are across side boundaries and considered acceptable. 

 
(e) Provides for natural light, sunlight and breezes.  It is acknowledged that the 

solar access to the adjoining neighbours will be reduced by the proposed 
development, however, it is considered that the extent of the impact is 
reasonable, in consideration to the R3 Medium Density zoning and urban 
environment of the locality. 

 
Landscaping (3.02.05) 
 
The site area is 270.1m², generating a requirement for 10% (ie 27m²) of the site to 
be provided with landscaping.  The total area of proposed landscaping is 37m² and is 
considered to meet the NDCP 2012 requirements. 
 
Private open space (3.02.06) 
 
The proposed private open space area is satisfactory in accordance with NDCP 
2012 requirements. 
 
Privacy (3.02.07) 
 
The relative location of windows and physical separation between the proposed 
dwelling and the neighbours' living areas and principal areas of private open space is 
considered to be sufficient to create a reasonable level of privacy between those 
premises. 
 
The following privacy assessment is provided to address privacy impacts that were 
raised as part of the adjoining neighbours’ submissions: 
 
13 Farquhar Street 
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Section 3.02.07 prescribes “privacy sensitive zones” to the following: 

 
a) Direct views between living area windows of adjacent dwellings - ground 

floor windows privacy sensitive zone 9m radius - windows above ground 
floor privacy sensitive zone 12m radius. 

 
b) Direct views from living rooms into the principal area of private open 

space of other dwellings - privacy sensitive zone 12m radius. 
 
c) Direct views from the principal area of private open space of dwellings into 

the living area windows and/or principal area of private open space of 
adjacent dwellings - 12m radius. 

 
The privacy impacts from upper level windows (Windows W15, W17 and W18) 
referred to in a submission, belong to bedrooms.  Bedrooms are not “living areas” as 
defined in the DCP (below) and are considered to not generate significant privacy 
impacts. 
 

Living area - of a dwelling includes habitable rooms frequently used for general 
recreation, entertainment and dining and includes living rooms, dining, family, 
lounge, rumpus room and the like but excludes non-habitable rooms, 
bedrooms, study, kitchen and other areas that are less frequently used. 

 
Despite the upper level windows not being “living areas”, the distance between them 
and the living areas of 13 Farquhar Street also exceed the distances specified in the 
acceptable solution – a) above. 
 
Window W15 is approximately 13.4m from the rear wall (living areas) of 13 Farquhar 
Street, with window W17 being approximately 10.5m and window W18 being 
approximately 13.2m from those living areas. 
 
It is noted that the distance between the upper level windows and the principal area 
of private open space of 13 Farquhar are within the distances specified in the 
acceptable solution - b) above. 
 
Window W15 is approximately 10.4m from principal area of private open space of 
13 Farquhar, with window W17 being approximately 7.5m and window W18 being 
approximately 11.0m from that private open space. 
 
Section 3.02.07 also prescribes measures by which direct views can be obscured, as 
follows: 
 

i) 1.8m high solid fences and walls between ground floor level windows and 
adjoining open space where the slope is below 10%. 

 
ii) Screening to a height of at least 1.7m but not more than 2.2m, above the 

finished floor level of the balcony, deck, verandah etc, that has a 
maximum area of 25% openings, is permanently fixed and is made of 
durable materials. 
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iii) Highlight windows with a minimum sill height of 1.5m above finished floor 
level. 

 
Despite the upper level windows not being “living areas” they are considered to meet 
the acceptable solution relating to the required measures to obscure views, as 
follows. 
 

i) Window W15 has a sill height of 1500mm. 
 

ii) Windows W17 and W18 have sill heights of 1800mm. 
 
A privacy screen obscures the views from the principal area of private open space 
(deck) of the proposed development toward 13 Farquhar Street. 
 
15 Brien Street 
 
An assessment of the original proposal found that there were views from the living 
room (Windows W5 and W6) and the deck (principal area of private open space) into 
the principal area of private open space of 15 Brien Street.  The applicant was 
requested to demonstrate how the relevant views will be screened, in accordance 
with the provisions of the NDCP 2012. 
 
In response, the applicant indicated that the finished floor level of the living room 
would be only 225mm above the existing ground level. 
 
As such, the applicant submitted that the views from the living room were sufficiently 
obscured by the existing 1.8m high dividing fence and screening attached to the 
pergola structure at 15 Brien Street (refer below images). 
 
With respect to the views from the deck (principal area of private open space) the 
applicant has amended the design to include a privacy screen to the south-eastern 
wall. 
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The proposed development meets the acceptable solutions of Section 3.02.07 of the 
DCP. 
 
It is noted that S4.15(3A) of the Environmental Planning and Assessment Act 1979 
indicates that CN is not to require more onerous standards where the development 
application complies with standards set in a development control plan. 
 
Solar access (3.02.08) 
 
The following assessment is provided to address overshadowing impacts that were 
raised as part of an adjoining neighbour’s submissions: 
 
Overshadowing from the proposed development is considered to only have an 
appreciable effect on the adjoining property at 15 Brien Street. 
 
The acceptable solutions of Section 3.02.08 follow: 
 

1) Maintain at least three hours of sunlight to the windows of living areas that 
face north in existing adjacent dwellings between 9am and 3pm on 
21 June.  See Figure 10 for northerly aspect windows. 

 
Control 1 relates to “windows of living areas that face north” which is defined in the 
NDCP 2012 as follows: 
 
Windows of living areas facing north are taken to be within 20o west and 30o east of 
true north. 

 
 
The living area window on the north-eastern façade of 15 Brien Street, facing the 
roadway, is orientated 38° east of true north.  As such, the window is considered to 
not be “windows of living areas that face north” or “northern aspect windows”, being 
a window that is more easterly in orientation.  Despite the orientation, the current 
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level of solar access to that window will not be affected by the proposed 
development. 
 
The windows on the north-western side of 15 Brien Street, facing the development 
site, are orientated 52° west of true north.  As such they are considered to not be 
“windows of living areas that face north” or “northerly aspect windows”, being 
windows that are more westerly in orientation. 
 
The proposed development meets the acceptable solutions of Section 3.02.08(1) of 
the NDCP 2012. 
 

2. The principal area of private open space of adjacent dwellings receives at 
least two hours of sunlight between 9am and 3pm on 21 June. 

 
The principal area of private open space at 15 Brien Street is indicated as the yellow 
shading in the image below. 
 

 
 
Relevant definitions contained in the NDCP 2012 relating to Control 2 follow: 
 

Principal area of private open space for single dwellings – a 3m x 4m level area 
of private open space directly accessible from the main living area of the 
dwelling. 
 
Sunlight – direct sunlight onto the ground or into a building. 

 
The applicant has submitted shadow diagrams supporting their assessment that the 
proposed development maintains two hours of sunlight between 9am and 3pm on 
21 June to the principal area of private open space of 15 Brien Street.  They 
estimate that the solar access is provided between 9:20am and 11:20am on 21 
June. 
 
The shadow diagrams are appended as part of Attachment A. 
 
The neighbour at 15 Brien Street submitted an objection regarding overshadowing 
and contends that their principal area of private open space would not receive two 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 21 May 2019 Page 56 
 
hours of sunlight between 9am and 3pm on 21 June.  They provided a solar 
animation, prepared by a registered architect, to illustrate their assessment that the 
solar access is only provided between 9:30am and 10:55am on 21 June. 
 
It is estimated that on 21 June the principal area of private open space of 15 Brien 
Street will receive less than 2 hours of sunlight.  As such, the proposed development 
is assessed against the performance criteria of Section 3.02.08, as follows: 
 

Performance criteria 
 
1. Development does not significantly overshadow living area windows and 

principal areas of private open space of adjacent dwellings. 
 
The provision of solar access to the principal area of private open space at 15 Brien 
Street is compromised by several factors, as follows: 
 

i) the existing two-storey dwelling at 15 Brien Street that is located on the 
north-eastern side of the private open space; 

 
ii) the existing pergola structure and roofing over the private open space; 
 
iii) roofing at 15 Brien Street over a day bed; 
 
iv) the existing dividing fence between 15 and 17 Brien Street and the 

horizontal screening above it; and 
 
v) the existing dwelling at 17 Brien Street. 
 
vi) The applicant has submitted shadow diagrams regarding the following: 
 
vii) existing dwelling at 17 Brien Street; and 
 
viii) proposed dwelling at 17 Brien Street. 

 
The applicant has also submitted shadow diagrams relating to three potential 
massing models of alternate dwelling types: 
 
1. Single storey, flat roof design, 2.7m ceiling height, 1m setback off north east 

boundary; 
 
2. Two-storey - two bedroom / one car space, flat roof design, 2.7m ceiling 

heights, 1m setback off north-east boundary, Gross Floor Area – 124 square 
metres (excluding garage and driveway).  (1.34m below proposed ridge height 
of current design); and 

 
3. Two-storey - two bedroom / one car space, flat roof design, 2.4m ceiling 

heights, 1m setback off north-east boundary, Gross Floor Area – 124 square 
metres (excluding garage and driveway).  (2.24m below proposed ridge height 
of current design). 
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The shadow diagrams are appended as part of Attachment A. 
 
The shadow diagrams submitted by the applicant relating to example complaint 
massing models demonstrate that other reasonable alternatives for development of 
the subject site will also result in the reduction of solar access to the principal area of 
private open space of 15 Brien Street. 
 
It is considered that the provision of two hours of solar access to the principal area of 
private open space of 15 Brien Street on 21 June would unduly restrict the 
reasonable development of 17 Brien Street. 
 
On balance, the provision of solar access to the private open space area of 
approximately one hour and 25 minutes on 21 June is considered to be an 
acceptable outcome, after assessing the existing allotment orientation, the existing 
built form of the locality, the zoning of the land and the proposed building design. 
 
The proposed development is considered to meet the performance criteria of 
Section 3.02.08. 
 
View sharing (3.02.09) 
 
The proposed development meets the acceptable solutions of Section 3.02.09 of the 
NDCP 2012.  That is, adjoining properties do not have views or vistas to water, city 
skyline and iconic views obscured by the proposed development. 
 
Car parking and vehicular access (3.02.10) 
 
Given the constraints of the site and the narrow (one way) road formation of 
Brien Street, the reduced setback of 1.567 metres for the garage is supported as it is 
considered appropriate to achieve the provision of two car spaces on the site. 
 
The existing difficult conditions for car parking on Brien Street will be further 
exacerbated should provision not be made for the required amount of on-site parking 
for 17 Brien Street (ie two spaces required). 
 
The garage is integrated into the development and does not dominate the 
streetscape as it has a single door opening and the level 1 balcony overhangs it. 
 
The proposed off-street car parking and vehicular access arrangements are 
satisfactory in accordance with NDCP 2012 requirements. 
 
Ancillary development (3.02.12) 
 
The proposed swimming pool is considered satisfactory with respect to this section 
of the NDCP 2012. 
 
In conclusion, when assessed against the relevant provisions of the Single Dwellings 
and Ancillary Development section of the NDCP 2012, the proposed development is 
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considered acceptable and achieves compliance with acceptable solutions and 
performance criteria for building form, building separation and residential amenity. 
 
The development establishes a scale and built form appropriate for its location.  The 
proposal provides good presentation to the street with good residential amenity, 
while maintaining privacy for adjoining neighbours. 
 
Mine Subsidence - Section 4.03 
 
The site is located within a proclaimed Mine Subsidence District, and conditional 
approval for the proposed development has been granted by Subsidence Advisory 
NSW. 
 
Soil Management - Section 5.01 
 
The proposed development is considered satisfactory with respect to this section of 
the NDCP 2012. 
 
Vegetation Management - Section 5.03 
 
Refer to discussion under Section 5.1 of this report. 
 
It is considered that trees will not be unduly affected by the proposed development, 
as amended. 
 
Heritage Items - Section 5.05 
 
Refer to discussion under Section 5.1 of this report. 
 
The proposed development is considered to respect the heritage significance of the 
heritage items that are located in the vicinity of the site.  The existing space around 
the heritage items, that enables their interpretation, is retained. 
 
Significant views and lines of sight to the heritage items are unaffected by the 
proposed development. 
 
Traffic, Parking and Access - Section 7.03 
 
The proposed development is required to provide on-site car parking in accordance 
with the rates set out in Section 7.03.02 of the NDCP 2012. 
 
As discussed within the Section 3.02 Single Dwellings assessment above, the 
proposed development is considered satisfactory with respect to this section of the 
NDCP 2012. 
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Stormwater- Section 7.06 
 
The proposed stormwater drainage system includes a 4,000 litre rainwater tank for 
water re-use within the dwelling, with the rainwater tank overflow connected to the 
street kerb and gutter. 
 
The proposed stormwater management plan is satisfactory in accordance with the 
relevant aims and objectives of the NDCP 2012. 
 
Waste Management - Section 7.08 
 
Demolition and waste management is subject to standard conditions recommended 
to be included in any development consent to be issued. 
 
Public Participation - Section 8.0 
 
The development application was publicly notified in accordance with Section 8.0 
Public Participation of the NDCP 2012. 
 
Two submissions and one Public Voice application were received. 
 
Amendments were made to the original application and they were also publicly 
notified.  The notification period was extended to 21 days to allow for the 2018 
Christmas holiday period.  Two further submissions were received from the same 
concerned parties.  
 
An assessment of the issues raised by submitters is provided in Section 5.8 of this 
report. 
 
5.4 Planning agreements 
 
No planning agreements are relevant to the proposal. 
 
5.5 The regulations (and other plans and policies) 
 
The application has been considered pursuant to the provisions of the Environmental 
Planning and Assessment Regulation 2000 (EPR). 
 
As consent is being sought for the demolition of the existing dwelling, Clause 92 of 
the EPR requires Council to take into consideration the provisions of AS 2601 - 
Demolition of Structures. 
 
Compliance with AS 2601 will be included in the conditions of consent for any 
demolition works. 
 
5.6 The likely impacts of that development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality 
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Impacts on the natural and built environment have been discussed in this report in 
the context of relevant policies, including NLEP 2012 and NDCP 2012 
considerations. 
 
It is considered that the proposed development will not have undue adverse impact 
on the natural or built environment.  It is considered that the proposal will not have 
any negative social or economic impacts. 
 
The development is compatible with the existing character, bulk, scale and massing 
of development in the immediate area. 
 
5.7 The suitability of the site for the development 
 
The constraints of the site have been considered in respect of the proposed 
development, including subsidence and acid sulfate soils. 
 
The site is within a proclaimed Mine Subsidence District and conditional approval for 
the proposed development has been granted by Subsidence Advisory NSW.  The 
site is not subject to any other known risk or hazard that would render it unsuitable 
for the proposed development. 
 
The proposed development will not result in the disturbance of any endangered flora 
or fauna habitat or otherwise have any significant adverse impact on the natural 
environment. 
 
5.8 Any submissions made in accordance with this Act or the regulations 
 
The development application was publicly notified in accordance with Section 8.0 
Public Participation of the NDCP 2012. 
 
Two submissions and one Public Voice application were received. 
 
Amendments were made to the original application and they were also publicly 
notified.  The notification period was extended to 21 days to allow for the 2018 
Christmas holiday period.  Two further submissions were received from the same 
respondents to the original notification. 
 
The concerns raised by the objectors in respect of the proposed development are 
summarised as follows: 
 
i) Inconsistency with the objectives of the R3 zone 
 
ii) Overshadowing impacts 
 
iii) Privacy impacts 
 
iv) Building envelope / side / rear setbacks 
 
v) View loss 
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vi) Streetscape impact 
 
vii) Impact on nearby heritage items 
 
viii) Request for dilapidation report 
 
ix) That the proposed development should be subject to the preparation of a 

detailed materials and finishes schedule for the boundary fencing 
 
x) Proposal has provided inadequate detail for consultation and is factually 

incorrect and misleading 
 
The key issues raised within the submissions (items i – vii) have been discussed 
previously in this report.  The following table provides a summary of the other issues 
raised (items viii – x) and a response to those issues. 
 

Issue Comment 

Request for dilapidation report. Dilapidation reports are considered to be 
a civil matter to be resolved between 
property owners.  The nature of the 
proposed development is unlikely to 
generate significant construction risks to 
nearby structures. 

That the proposed development should 
be subject to the preparation of a 
detailed materials and finishes schedule 
for the boundary fencing. 
 

Dividing fences are subject to the 
provisions of the Dividing Fences Act 
1991 and are considered to be a civil 
matter between property owners.  The 
applicant proposes to retain the existing 
dividing fence. 

Proposal has provided inadequate detail 
for consultation and is factually incorrect 
and misleading. 
 

The information submitted with the 
development application is considered to 
be satisfactory and to meet the 
submission requirements of the 
Environmental Planning and Assessment 
Regulation 2000. 

 
5.9 The public interest 
 
The proposed development is satisfactory having regard to the principles of 
ecologically sustainable development. 
 
The proposed development will not result in the disturbance of any endangered flora 
or fauna habitat or otherwise adversely impact on the natural environment. 
 
The proposed development is in the public interest and will allow for the orderly and 
economic development of the site. 
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6.0 CONCLUSION 
 
The proposal is acceptable against the relevant heads of consideration under section 
4.15 of the Environmental Planning and Assessment Act 1979 and is supported on 
the basis that the recommended conditions in Attachment B are included in any 
consent issued. 
 
ATTACHMENTS 
 
Attachment A: Plans of the proposed development, as amended - 17 Brien 

Street The Junction 
 
Attachment B: Draft Schedule of Conditions / reasons for the determination & 

consideration of community views - 17 Brien Street The Junction 
 
Attachment C: Processing Chronology - 17 Brien Street The Junction 
 
 
Attachment A 
 
Attachment A - Submitted Plans - Under Separate Cover - 17 Brien Street The 
Junction 
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Attachment B
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Attachment C
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