
   CITY OF NEWCASTLE  
 

PUBLIC VOICE COMMITTEE 
 
 
 Councillors, 
 
 In accordance with section 367 of the Local Government Act, 1993 notice is   

hereby given that a Public Voice Committee will be held on: 
 

DATE: Tuesday 9 April 2019 
 
TIME: 5.30pm 
 
VENUE: Council Chambers 

2nd Floor 
City Hall 
290 King Street 
Newcastle  NSW  2300 
 

 
 
J Bath 
Chief Executive Officer 
 
City Administration Centre 
282 King Street 
NEWCASTLE  NSW  2300 
 
2 April 2019  

 
Please note: 

 
Meetings of City of Newcastle (CN) are webcast. CN accepts no liability for any defamatory, discriminatory 
or offensive remarks or gestures made during the meeting.  Opinions expressed or statements made by 
participants are the opinions or statements of those individuals and do not imply any form of endorsement 
by the CN. Confidential meetings will not be webcast. 
 
The electronic transmission is protected by copyright and owned by CN.  No part may be copied or 
recorded or made available to others without the prior written consent of CN.  Council may be required to 
disclose recordings where we are compelled to do so by court order, warrant or subpoena or under any 
legislation.  Only the official minutes constitute an official record of the meeting. 
 
Authorised media representatives are permitted to record meetings provided written notice has been 
lodged.  A person may be expelled from a meeting for recording without notice.  Recordings may only be 
used for the purpose of accuracy of reporting and are not for broadcast, or to be shared publicly.  No 
recordings of any private third party conversations or comments of anyone within the Chamber are 
permitted. 
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PUBLIC VOICE SESSIONS 
 
ITEM-1 PV 09/04/19 - DA2018/00707 - 17 BRIEN STREET THE 

JUNCTION - DEMOLITION OF DWELLING AND 
OUTBUILDING, ERECTION OF TWO STOREY DWELLING 
AND ASSOCIATED SWIMMING POOL  

 
APPLICANT: SIMON MCCONACHY 
OWNER: SIMON & JODIE MCCONACHY 
REPORT BY: GOVERNANCE 
CONTACT: DIRECTOR GOVERNANCE/ MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 
PURPOSE 
 
An application has been received 
seeking consent for the demolition of 
an existing dwelling and outbuilding 
and the erection of a two storey 
dwelling and associated swimming 
pool. 
 
The application is to be referred to the  
Development Applications Committee  
for determination, due to it being  
called in by two Councillors. 
 
A copy of the amended plans for the 
proposed development is attached at 
Attachment A. 
 
The application was publicly notified 
in accordance with the Newcastle 
Development Control Plan 2012 
NDCP 2012).  Two submissions have 
been received. A formal request for 
Public Voice was also received from a 
neighbour of the site. 
 

 
 
Subject Land: 17 Brien Street The 
Junction 

The submissions raised concerns regarding: 
 

i) Overshadowing impacts. 
 
ii) Privacy impacts. 
 
iii) Building envelope / side / rear setbacks. 
 
iv) View loss. 
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v) Streetscape impact. 
 
vi) Impact on nearby heritage items. 
 
vii) Request for dilapidation report.  
 
viii) That the proposed development should be subject to the preparation of a 

detailed materials and finishes schedule for the boundary fencing. 
 
ix) Proposal has provided inadequate detail for consultation and is factually 

incorrect and misleading. 
 
1.0 THE SITE 
 
The subject site comprises Lot 201 DP 1239108.  The lot is generally rectangular in 
shape, located on the south western side of Brien Street, with a road frontage of 9.06 
metres, a maximum depth of 30.8 metres and a total area of 270.1 m².  The site 
slopes slightly towards Brien Street from the rear boundary and is surrounded by 
land containing residential development. 
 
The site is currently occupied by a single storey dwelling and associated 
outbuildings.  The Hunter Water sewer traverses the site from the south western rear 
boundary to the north western side boundary.    
 
Two heritage items exist in the vicinity of the proposed development - "Brien St 
Terraces” (6 to 14 Brien St) and "Farquhar St Terraces" (3 to 9 Farquhar St).   
 
2.0 THE PROPOSAL 
 
The applicant seeks consent for demolition of dwelling and outbuilding, erection of 
two storey dwelling and associated swimming pool. 
 
Minor amendments have been made to the proposal in response to the assessing 
officers and neighbours concerns in respect of on-site car parking and setbacks, 
privacy, and protection of trees within the neighbouring property.  Additional 
information was also sought regarding encroachments of the building envelope, 
overshadowing and heritage items in the vicinity of the proposed development.   
 
A copy of the amended plans is appended at Attachment A.  The various steps in 
the processing of the application to date are outlined in the Processing Chronology 
appended at Attachment B. 
 
3.0 PUBLIC NOTIFICATION 
 
The original application was publicly notified for a period of 14 days days in 
accordance with City of Newcastle's (CN) Public Notification Policy.  Two 
submissions were received. One public voice application was also received. 
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Amendments were made to the original application and they were also publicly 
notified. The notification period was extended to 21 days to allow for the holiday 
period as stated in the CN’s Public Notification Policy.  
 
Two further submissions have been received from the same concerned parties.  
 
The concerns raised by the objectors in respect of the proposed development are 
summarised as follows: 
 
a) Statutory and Policy Issues: 

   
i) The proposal is not consistent with the objectives of the R3 Medium 

Density Residential Zone, particularly; 
To encourage increased population levels in locations that will support 
the commercial viability of centres provided that the associated new 
development: 
(i)  has regard to the desired future character of residential streets, and 
(ii)  does not significantly detract from the amenity of any existing nearby 

development. 
 
b) Amenity Issues: 
 

i)  Overshadowing – the proposed development will result in a loss of solar 
access to the adjoining property. 

 
ii)  Privacy – the proposed development will result in a loss of privacy to 

adjoining properties. 
 
iii)  Encroachment of building envelope – the proposed development will 

result in an overbearing development towards adjoining properties and 
will result in a loss of solar access to the adjoining property. 

 
iv)  View Sharing - the proposed development will result in a loss of views of 

the western part of the sky from the adjoining property. 
 

c) Design and Aesthetic Issues: 
 

i) Streetscape – the proposed development will have an impact on the 
existing features and character of the streetscape. 

 
ii) Heritage value - the proposed development should be subject to the 

preparation of a heritage management document, given it is within the 
vicinity of heritage items and existing dwellings in Brien Street have 
unique historic character and heritage value. 

 
d) Miscellaneous: 
 

i) Dilapidation report - the proposed development should be subject to the 
preparation of a dilapidation report prior to demolition commencing. 
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ii) Boundary fencing - the proposed development should be subject to the 
preparation of a detailed materials and finishes schedule for the 
boundary fencing. 

 
iii) The development application has inadequate detail for consultation and 

is factually incorrect and misleading. 
 
 
ATTACHMENTS 
 
Attachment A: Submitted Plans - Under Separate Cover - 17 Brien Street The 

Junction 
 
Attachment B: Processing Chronology - 17 Brien Street The Junction 
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Attachment B

 



CITY OF NEWCASTLE 
Public Voice Committee Meeting 09 April 2019 Page 10 
   
 
ITEM-2 PV 09/04/19 - DA2018/01188 - 37 BOREAS ROAD 

HAMILTON NORTH - CHANGE OF USE OF SHOP TO 
DWELLING  

 
APPLICANT: JODIE LEE MORRIS 
OWNER: J L MORRIS 
REPORT BY: GOVERNANCE 
CONTACT: DIRECTOR GOVERNANCE/ MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 
 
PURPOSE 
 
An application has been received 
seeking consent for a Dwelling - 
change of use from a shop. 
 
A copy of the Statement of 
Environmental Effects and submitted 
plans for the proposed development is 
attached at Attachment A. 
 
The proposal was not publicly notified, 
in accordance with the provisions of 
Newcastle Development Control Plan 
2012 (NDCP 2012). 
 
The site is zoned IN2 Light Industrial 
under Newcastle Local Environmental 
Plan 2012 (NLEP 2012).   
 

 
 
Subject Land: 37 Boreas Road Hamilton 
North 

A dwelling is not permissible within the IN2 Light Industrial zone. The applicant 
advised there is no existing use rights on the land for a dwelling as a business 
operated on the site under development consent DA1996/0137 as a shop from 1996 
to 2015 and during this time the land did not have a residential use.  
 
Assessment advice provided to the applicant prior to the lodgement of the 
development application and during the assessment of the development application, 
concluded that the proposal for a change of use was unlikely to be supported for a 
dwelling (refer to Attachment B). 
 
The application was subsequently ‘called in’ for Determination by Councilor Rufo and 
Councilor Elliott. 
 
  



CITY OF NEWCASTLE 
Public Voice Committee Meeting 09 April 2019 Page 11 
   
In addition, Councillor Rufo, on behalf of the applicant, requested clarification as to 
the rating category applicable to the subject property. As the site is zoned IN2 Light 
Industrial and a dwelling is not permissible on the land or currently approved on the 
land, the land rates applicable to the site is required to be categorised as business. 
The Councillor memo is attached (Attachment C).  
 
1.0 THE SITE 
 
The subject site comprises of a building which appears to be a residential dwelling 
and a garage which is located at the rear of the lot and is known as 37 Boreas Road 
Hamilton North.  The lot has direct access to Boreas Road and is located on the 
eastern side of Broadmeadow Road, Hamilton North.   
 
The property on the eastern side of the subject site contains a residential dwelling 
and a laneway.  Hamilton North Bowling Club and Smith Park are located further to 
the east of the site.  The properties to the west present to Broadmeadow Road and 
contain a mix of industrial/commercial uses (industrial workwear; take-away food 
shop). 
 
The buildings on Broadmeadow Road appear to be in a state of disrepair and may 
be suitable for redevelopment.   
 

 
 
The land and surrounding area is zoned IN2 Light Industrial under NLEP 2012.  
 
The land to the north including the road reserve is zoned R2 Low Density 
Residential.  Residential dwellings are prohibited within the IN2 light industrial zone 
although there are examples of dwellings located within industrial zones throughout 
our Local Government Area, approved and constructed under a different planning 
instrument.  Many existing dwellings which are located in industrial zones often rely 
on existing use right provisions for continued use.   
 



CITY OF NEWCASTLE 
Public Voice Committee Meeting 09 April 2019 Page 12 
   

 
 
The application will be forwarded to the Development Assessment Committee for 
determination due to ‘call up’ by Councillors Rufo and Elliott. 
 
2.0  HISTORY 
 
A development application (DA1996/0137) was approved on 24 May 1996 for the 
use of the premises to change from 'a residence to shop'.   While the existing 
building appears to have retained most of the original features of a dwelling the 
applicant has acknowledged that the above consent was acted on and the site 
operated as a shop until 2015. The applicant advised the entire building was used in 
accordance with DA1996/0137 (shop) during this time and no element retained for 
residential.  
 
Hence, no continuation of the former residential use was maintained and therefore 
'the building has no existing use rights as a dwelling.' 
 
The applicant purchased the property on 10 November 2017. Prior to purchasing the 
property, the applicant was advised by CN the land was zoned IN2 Light Industrial, a 
dwelling is prohibited and no existing use right provisions for a residential use is 
applicable to the land.  
 
A Pre-DA meeting was held on 11 January 2018 for a change of use to café and 
residential dwelling.  The letter is attached to this report as well as correspondence 
to applicant regarding current development application (Dwelling – change of use 
from a shop) (Attachment B). 
 
3.0 THE PROPOSAL 
 
The applicant is seeking consent for a change of use from a shop to a dwelling. 
 
The proposal seeks to utilise the provisions of Clause 5.3 Development near zone 
boundaries under NLEP 2012.   
 
The clause states that: 
 
5.3 ‘Development near zone boundaries 
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(1) The objective of this clause is to provide flexibility where the investigation of 
a site and its surroundings reveals that a use allowed on the other side of a 
zone boundary would enable a more logical and appropriate development of 
the site and be compatible with the planning objectives and land uses for the 
adjoining zone. 

 
(2) This clause applies to so much of any land that is within the relevant 

distance of a boundary between any 2 zones. The relevant distance is 20 
metres. 

 
(3) This clause does not apply to: 

(a) land in Zone RE1 Public Recreation, Zone E1 National Parks and 
Nature Reserves, Zone E2 Environmental Conservation, Zone E3 
Environmental Management or Zone W1 Natural Waterways, or 
(ab) Zone E4 Environmental Living, or 
(b)  land within the coastal zone, or 
(c)  land proposed to be developed for the purpose of sex services or 
restricted premises. 

 
(4) Despite the provisions of this Plan relating to the purposes for which 

development may be carried out, development consent may be granted to 
development of land to which this clause applies for any purpose that may 
be carried out in the adjoining zone, but only if the consent authority is 
satisfied that: 

(a)  the development is not inconsistent with the objectives for 
development in both zones, and 

(b)  the carrying out of the development is desirable due to compatible 
land use planning, infrastructure capacity and other planning principles 
relating to the efficient and timely development of land. 

 
(5) This clause does not prescribe a development standard that may be varied 

under this Plan’. 
 

The key issue associated with this proposal is whether it is appropriate to rely on 
Clause 5.3 of the NLEP 2012 to address the above permissibility issue.   

 
The development application would need to demonstrate, to City of Newcastle's 
satisfaction, that approval of the application would 'enable a more logical and 
appropriate development of the site' and: 

 
(i)  the development is not inconsistent with the objectives for development in 

both zones, and 
 

(ii) the carrying out of the development is desirable due to compatible land 
use planning, infrastructure capacity and other planning principles relating 
to the efficient and timely development of land. 

 
The objectives of IN2 Light Industrial and R2 Low Density Residential zone is 
attached as Attachment D.  
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The various steps in the processing of the application to date are outlined in the 
Processing Chronology at Attachment E. 
 
4.0 PUBLIC NOTIFICATION 
 
The application was not publicly notified. 
 
 
ATTACHMENTS 
 
Attachment A: Statement of Environmental Effects and Submitted Plans – 37 

Boreas Road Hamilton North - Distributed under separate 
cover 

 
Attachment B: Correspondence to Applicant (dated 29 January 2019) & Pre-

Development Letter (dated 1 February 2018) - 37 Boreas Road 
Hamilton North 

 
Attachment C: Councillor Memo – Categorisation of land for rating – 37 

Boreas Road Hamilton North 
 
Attachment D:  IN2 Light Industrial and R2 Low Density Residential Zone - 

37 Boreas Road Hamilton North 
 
Attachment E:  Processing Chronology - 37 Boreas Road Hamilton North 
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Attachment B
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Attachment C
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Attachment D
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Attachment E 
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