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CONFIRMATION OF PREVIOUS MINUTES 
 
MINUTES - DEVELOPMENT APPLICATIONS COMMITTEE 20 AUGUST 2019 
 
RECOMMENDATION 
 
The draft minutes as circulated be taken as read and confirmed. 

 
 
ATTACHMENTS 
 
Attachment A:  190820 Development Applications Committee Minutes 
 

Note: The attached minutes are a record of the decisions made by 
Council at the meeting and are draft until adopted by Council.  They 
may be viewed at www.newcastle.nsw.gov.au 
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Attachment A 

CITY OF NEWCASTLE 
 
Minutes of the Development Applications Committee Meeting held in the Council 
Chambers, 2nd Floor City Hall, 290 King Street, Newcastle on Tuesday 20 August 
2019 at 7.44pm. 
 
 
PRESENT 

The Lord Mayor (Councillor N Nelmes), Councillors M Byrne, J Church, C Duncan, J 
Dunn, K Elliott, A Robinson, E White and P Winney-Baartz. 
 

IN ATTENDANCE 
K Liddell (Acting Chief Executive Officer), D Clarke (Director Governance), B Smith 
(Director Strategy and Engagement), F Leatham (Director People and Culture), Jo 
Rigby (Acting Director Infrastructure and Property), A Murphy (Director City Wide 
Services), D Guest (Acting Manager Legal), M Bisson (Manager Regulatory, 
Planning and Assessment), J Vescio (Executive Officer, Chief Executive Office), M 
Murray (Policy Officer, Lord Mayor's Office), A Knowles (Council Services/Minutes) 
and J Redriff (Council Services/Webcasting). 
 

APOLOGIES 
 
MOTION 
Moved by Cr Byrne, seconded by Cr Winney-Baartz 
 
The apologies submitted on behalf of Councillors Clausen, Luke, Mackenzie and 
Rufo be received and leave of absence granted. 

Carried 
 

DECLARATIONS OF PECUNIARY AND NON-PECUNIARY INTERESTS 
Nil. 
 

CONFIRMATION OF PREVIOUS MINUTES 
 
MINUTES - EXTRAORDINARY DEVELOPMENT APPLICATIONS COMMITTEE 25 
JUNE 2019   
 
MOTION 
Moved by Cr Church, seconded by Cr Byrne 
 
The draft minutes as circulated be taken as read and confirmed. 

Carried 
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DEVELOPMENT APPLICATIONS 
 
ITEM-9 DAC 20/08/19 - DA2019/00348 - 282 KING STREET NEWCASTLE - 

TOURIST AND VISITOR ACCOMODATION (ADAPTIVE REUSE AS A 
BOUTIQUE HOTEL) ALTERATIONS & ADDITIONS AND SIGNAGE   

 
MOTION 
Moved by Cr Duncan, seconded by Cr Winney-Baartz 
 
A.  That the Development Applications Committee note the objection under Clause 

4.6 Exceptions to Development Standards of NLEP 2012, against the 
development standard at Clause 4.3, Height of Buildings, and considers the 
objection to be justified in the circumstances and consistent with the objectives 
of Clause 4.3 and the objectives for development within the B3 Commercial 
Core zone in which the development is proposed to be carried out; and  

 
B.  That DA2019/00348 for alterations and additions to a public administration 

building and use of the building as a boutique hotel at 282 King Street 
Newcastle be approved and consent granted, subject to compliance with the 
conditions set out in the Draft Schedule of Conditions at Attachment B; and 

 
C.  That permission be granted to the applicant to retain and display the existing 

Armorial Bearings of the City, above the revolving door entry to the CAC 
building, in order to reference the historic use of the building.  

 
D.  That those persons who made submissions be advised of CN's determination. 
 
For the Motion: Lord Mayor, Cr Nelmes and Councillors Byrne, Church, 

Duncan, Dunn, Elliott, Robinson, White and Winney-
Baartz. 

 
Against the Motion: Nil. 

Carried 
 
 

PROCEDURAL MOTION 
Moved by Cr White, seconded by Cr Winney-Baartz 
 
Council recommit Item 9 - DA2019/00348 - 282 King Street Newcastle for 
discussion. 
 
For the Procedural Motion: Lord Mayor, Cr Nelmes and Councillors 

Byrne, Church, Duncan, Dunn, Elliott, 
Robinson, White and Winney-Baartz. 

 
Against the Procedural Motion: Nil. 

Carried 
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MOTION 
Moved by Cr Duncan, seconded by Cr Winney-Baartz 
 
A.  That the Development Applications Committee note the objection under Clause 

4.6 Exceptions to Development Standards of NLEP 2012, against the 
development standard at Clause 4.3, Height of Buildings, and considers the 
objection to be justified in the circumstances and consistent with the objectives 
of Clause 4.3 and the objectives for development within the B3 Commercial 
Core zone in which the development is proposed to be carried out; and  

 
B.  That DA2019/00348 for alterations and additions to a public administration 

building and use of the building as a boutique hotel at 282 King Street 
Newcastle be approved and consent granted, subject to compliance with the 
conditions set out in the revised Draft Schedule of Conditions provided to 
Councillors as Attachment A, in a Memo distributed to all Councillors on 19 
August 2019.  

 
C.  That permission be granted to the applicant to retain and display the existing 

Armorial Bearings of the City, above the revolving door entry to the CAC 
building, in order to reference the historic use of the building.  

 
D.  That those persons who made submissions be advised of CN's determination. 
 
For the Motion: Lord Mayor, Cr Nelmes and Councillors Byrne, Church, 

Duncan, Dunn, Elliott, Robinson and White and 
Winney-Baartz. 

 
Against the Motion: Nil. 

Carried 
 
ITEM-10 DAC 20/08/19 - DA2018/01498 - 20 DENISON STREET, NEWCASTLE 

WEST - DEMOLITIONS OF EXISTING STRUCTURES, ERECTION OF A 
20 STOREY MIXED USE DEVELOPMENT   

 
MOTION 
Moved by Cr Church, seconded by Cr White 
 
A. That the Development Applications Committee note the objection under Clause 

4.6 Exceptions to Development Standards of Newcastle Local Environmental 
Plan 2012, against the development standard at Clause 4.3 Height of Buildings, 
and considers the objection to be justified in the circumstances and to be 
consistent with the objectives of Clause 4.3 and the objectives for development 
within the B4 Mixed Use zone in which the development is proposed to be 
carried out; and 

 
B. That DA2018/01498 for demolition of structures and erection of a 20-storey 

mixed use development at 20 Denison Street Newcastle West be approved and 
consent granted, subject to compliance with the conditions set out in the Draft 
Schedule of Conditions at Attachment B. 
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For the Motion: Lord Mayor, Cr Nelmes and Councillors Byrne, Church, 

Duncan, Dunn, Elliott, Robinson, White and Winney-
Baartz. 

 
Against the Motion: Nil. 

Carried 
 
ITEM-11 DAC 20/08/19 - DA2017/01382 - 1 MEREWETHER STREET, 

NEWCASTLE - ERECTION OF NINE STOREY MIXED USE 
DEVELOPMENT WITH 48 RESIDENTIAL UNITS, TWO COMMERCIAL 
TENANCIES, ASSOCIATED CARPARKING AND LANDSCAPING   

 
MOTION 
Moved by Cr Winney-Baartz, seconded by Cr White 
 
A.  That the Development Applications Committee note the objection under Clause 

4.6 Exceptions to Development Standards of NLEP 2012, against the 
development standard at Clause 4.3 Height of Buildings, and considers the 
objection to be justified in the circumstances and is consistent with the 
objectives of Clause 4.3 and the objectives for development within the B4 
Mixed Use zone in which the development is proposed to be carried out; and  

 
B.  That the Development Applications Committee note the objection under Clause 

4.6 Exceptions to Development Standards of NLEP 2012, against the 
development standard at Clause 4.4 Floor Space Ratio, and considers the 
objection to be justified in the circumstances and is consistent with the 
objectives of Clause 4.4 and the objectives for development within the B4 
Mixed Use zone in which the development is proposed to be carried out; and  

 
C.  That DA2017/01382 for the erection of a nine-storey mixed use development 

with 48 residential units, two commercial tenancies, two levels of associated 
carparking and landscaping be approved and consent granted, subject to 
compliance with the conditions set out in the Draft Schedule of Conditions at 
Attachment B; and  

 
D.  That those persons who made submissions be advised of Council's 

determination. 
 
For the Motion: Lord Mayor, Cr Nelmes and Councillors Byrne, Church, 

Duncan, Dunn, Elliott, Robinson and White and 
Winney-Baartz. 

 
Against the Motion: Nil. 

Carried 
The meeting concluded at 7.57pm. 

 
 
 
 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 17 September 2019 Page 8 
 

DEVELOPMENT APPLICATIONS 
 
ITEM-12 DAC 17/09/19 - DA2018/00609 - 147 BEAUMONT STREET 

HAMILTON - DEMOLITION OF DWELLING AND 
OUTBUILDING, ERECTION OF THREE STOREY. SIXTEEN 
ROOM BOARDING HOUSE AND ASSOCIATED FENCING  

 
APPLICANT: OWARCO 2303 PTY LTD TRUSTEE FOR THE OWARCO 

2303 UNIT TRUST 
OWNER: N E SAUL & M E SAUL  
NOTE BY: GOVERNANCE 
CONTACT: DIRECTOR GOVERNANCE / MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 

PART I 
PURPOSE 
 
An application has been received 
seeking consent for the demolition of 
a dwelling and outbuilding, erection of 
a three-storey, sixteen room boarding 
house and associated fencing. 
 
The submitted application was 
assigned to Development Officer, 
Holly Hutchens, for assessment. 
 
The application is referred to the 
Development Applications Committee 
for determination, due to the number 
of objections received (ie. 33 
objections). 
 
A copy of the plans for the 
development is appended at 
Attachment A. 
 

 
Subject Land: 147 Beaumont Street Hamilton  
NSW 2303 

 
The proposed development was publicly notified in accordance with City of 
Newcastle’s (CN) public participation policy and 34 submissions have been received 
in response, one of which was in support of the proposal.  The objectors' concerns 
include: 

 
i) Bulk and scale 
ii) Visual privacy 
iii) Overshadowing 
iv) Character 
v) Car parking 
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vi) Traffic generation 
vii) Suitability of the development 
viii) Overdevelopment of the site 
ix) Inadequate communal rooms 
x) Impact on heritage items 
xi) Lot width 
xii) Setbacks 
xiii) Solar access 
xiv) Crime Prevention Through Environmental Design 
xv) Amenity 
xvi) Management issues 
 

Details of the submissions received are summarised at Section 3.0 of Part II of this 
report and the concerns raised are addressed as part of the Planning Assessment at 
Section 5.0. 
 
Issues 
 

1) Provisions of State Environmental Planning Policy (Affordable Rental 
Housing) 2009. 
 

2) Public submissions. 
 
Conclusion 
 
The proposed development has been assessed having regard to the relevant heads 
of consideration under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 and is considered to be acceptable subject to compliance with 
appropriate conditions. 
 
RECOMMENDATION 
 
A. That DA2018/00609 for demolition of dwelling and outbuilding, erection of 

three-storey, sixteen room boarding house and associated fencing at 
147 Beaumont Street Hamilton be approved and consent granted, subject to 
compliance with the conditions set out in the Draft Schedule of Conditions at 
Attachment B; and 

 
B. That those persons who made submissions be advised of CN's determination. 
 
Political Donation / Gift Declaration 
 
Section 10.4 of the Environmental Planning and Assessment Act 1979 requires a 
person to disclose "reportable political donations and gifts made by any person with 
a financial interest" in the application within the period commencing two years before 
the application is made and ending when the application is determined.  The 
following information is to be included on the statement: 
 
a) all reportable political donations made to any local Councillor of Council; and 
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b) all gifts made to any local Councillor or employee of that Council. 
 
The applicant has answered NO to the following question on the application form: 
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable donation' or 'gift' to a Councillor or Council employee 
within a two year period before the date of this application? 
 

PART II 
 
1.0 THE SUBJECT SITE 
 
The subject property comprises Lot 1 DP 164986, which is rectangular in shape and 
located on the eastern side of Beaumont Street.  The lot has a frontage of 12.47m to 
Beaumont Street, a maximum depth of 40.74m and a total area of 499.5m². 
 
The site is relatively flat, with a minor slope towards Beaumont Street, and is 
occupied by a single-storey masonry dwelling house and associated outbuildings.  
The existing dwelling is bounded by hardstand area, with vehicle parking available at 
the front of the site.  At the rear of the site is a garage that cannot be accessed by 
cars.  There is no vegetation on the site, except for limited areas of lawn. 
 
The site is located within close proximity to the commercial precinct of Hamilton and 
the area is characterised by a mixture of commercial and residential uses. 
 
To the north of the site the area is characterised by development of a commercial 
nature, including a number of food and drink premises, entertainment venues, retail 
premises and smaller business premises.  This development typically varies in 
height from two to three storeys. 
 
To the south and west of the site are dwelling houses, residential flat buildings and 
other residential accommodation.  This development varies in height from single 
storey to three storeys.  A single storey commercial building is also located opposite 
the site in Beaumont Street. 
 
To the rear (east side) of the site is an at-grade car park that is used in connection 
with nearby commercial premises. 
 
2.0 THE PROPOSAL 
 
The applicant originally sought consent to carry out the demolition of the dwelling 
and outbuildings and erection of a three-storey, 18 room boarding house and 
associated fencing.  Concerns were raised regarding compliance with car parking 
standards, privacy and overshadowing impacts on the adjoining properties. 
 
The plans were amended in response to issues raised by CN officers and objectors.  
The amendments include a reduction in the proposal from 18 to 16 rooms, 
compliance with the prescribed car parking rate, an increase in the number and 
height of fixed privacy screens along the southern boundary and removal of a carport 
structure at the rear of the site. 
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Pedestrian and vehicular access has been proposed along the southern boundary, 
to provide greater separation to the neighbouring dwelling.  The external walkways 
along the southern side will include a mixture of privacy screens, to minimise 
overlooking to the dwelling to the south. 
 
The proposed balconies are located along the northern boundary of the site.  The 
adjoining property to the north is a commercial dance studio, with no outdoor area.  
Privacy screens have been applied to the first-floor balconies to increase amenity 
and privacy for both the future tenants and the adjoining neighbour. 
 
A copy of the current amended plans is appended at Attachment A. 
 
The various steps in the processing of the application to date are outlined in the 
Processing Chronology (refer to Attachment C). 
 
3.0 PUBLIC NOTIFICATION 
 
The original application was publicly notified in accordance with the requirements of 
CN’s public participation policy.  A total of 34 submissions were received in 
response, with 33 of those submissions containing objections and one being in 
support of the proposal.  The concerns raised by the objectors in respect of the 
proposed development are summarised as follows: 
 

a) Amenity issues 
 

i) Privacy – overlooking of adjoining properties 
ii) Amenity for future tenants – private open space looking towards the 

Exchange Hotel 
 

b) Design and aesthetics issues 
 

i) Bulk and scale 
ii) Setbacks 
iii) Over development of the site 
iv) Inadequate lot width 
v) Inadequate communal room design and size 
vi) Impacts on a nearby heritage item 

 
c) Traffic and parking issues 

 
i) Increase in traffic issues 
ii) Inadequate parking 

 
d) Solar access 

 
i) Overshadowing of the neighbouring dwelling’s private open space 
ii) Overshadowing of neighbouring dwelling’s living room 
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e) Character 
 

i) The design is not in keeping with the character of Beaumont Street 
or neighbouring properties 

ii) Suitability of the development both aesthetically and with regard to 
size, bulk and scale 

 
f) Crime Prevention Through Environmental Design 

 
i) The assessment is flawed as the building does not meet the 

principles for safety and security 
 

g) Management issues 
 

i) More information is required regarding management of the proposed 
development 

 
h) Miscellaneous 

 
i) The proposed development will require an expensive upgrade of 

sewer to cope with the extra service it will need to supply 
 
The objectors’ concerns are addressed under the relevant matters for consideration 
in the following section of this report. 
. 
 
4.0 ENVIRONMENTAL PLANNING ASSESSMENT 
 
The proposal is not ‘integrated development’ pursuant to Section 4.46 of the 
Environmental Planning and Assessment Act 1979. 
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15(1) of the Environmental Planning 
and Assessment Act 1979, as detailed hereunder. 
 
5.1 Provisions of any environmental planning instrument 
 
State Environmental Planning Policy No 55 – Remediation of Land (SEPP 55) 
 
This policy applies to the proposed development and contains planning controls for 
the remediation of contaminated land. 
 
SEPP 55 requires that prior to granting consent to the carrying out of any 
development on land the consent authority is required to give consideration as to 
whether the land is contaminated and, if the land is contaminated, whether the land 
is suitable for the purpose of the development or whether remediation is required. 
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The subject land is currently being used for residential purposes and CN’s records 
do not identify any past contaminating activities on the site.  The proposal is 
considered to be acceptable having regard to this policy. 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 (BASIX SEPP) 
 
A recent judgement in the Land and Environment Court (ref: SHMH Properties 
Australia Pty Ltd v City of Sydney Council [2018] NSWLEC 66) determined that 
boarding house rooms containing the essential components of a domicile, being 
sleeping, bathroom and kitchenette facilities, make a boarding house a ‘BASIX 
affected building’.  Consequently, the proposed development is a ‘BASIX affected 
development’, so the BASIX SEPP is applicable to the proposed boarding house. 
 
A BASIX Certificate was lodged with the application, demonstrating that the 
development can achieve the water and energy reduction targets of this policy.  A 
condition of consent has been recommended, requiring that the development be 
carried out in accordance with the BASIX Certificate. 
 
State Environmental Planning Policy No 65 – Design Quality of Residential 
Apartment Development (SEPP 65) 
 
A late submission, received in respect of the application, contends that SEPP 65 
applies to Building Code of Australia Class 3 boarding houses.  The proposed 
development is a Building Code of Australia Class 3 boarding house. 
 
SEPP 65 applies to buildings of three or more storeys that contain four or more 
dwellings. 
 
SEPP 65 also includes the following limitation on its application: 
 
“Unless a local environmental plan states otherwise, this Policy does not apply to a 
boarding house or a serviced apartment to which that plan applies.” 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) does not state that SEPP 
65 is applicable to a boarding house. 
 
During the assessment of this application, the NSW Department of Planning and 
Environment issued a fact sheet, dated February 2019, regarding State 
Environmental Planning Policy (Affordable Rental Housing) 2009, including “general 
information about boarding houses”.  The fact sheet contains frequently asked 
questions, including the following: 
 
“Q: Does SEPP 65 apply to Building Code of Australia (BCA) Class 3 boarding 

house developments? 
A: No, clause 4(4) of SEPP 65 excludes the application of SEPP 65 to boarding 

houses.” 
 
It is considered that SEPP 65 does not apply to the proposed development. 

https://www.caselaw.nsw.gov.au/decision/5ae7b13ee4b087b8baa88a86
https://www.caselaw.nsw.gov.au/decision/5ae7b13ee4b087b8baa88a86
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Further to this, CN’s Urban Design Consultative Group (UDCG) Charter 2012 does 
not list Boarding House developments as applications to be considered by the 
UDCG (ie. other than generally as buildings if they are located in the Newcastle City 
Centre or within other commercial centres). 
 
State Environmental Planning Policy (Affordable Rental Housing) 2009 (SEPP 
ARH) 
 
SEPP ARH contains provisions that a consent authority is required to take into 
consideration when assessing a proposed development for the purpose of a 
boarding house.  An assessment of the development under the key requirements of 
SEPP ARH is provided in the table below: 
 
State Environmental Planning Policy 

(Affordable Rental Housing) 2009 
- Division 3 Boarding Houses 

Assessment 

26 Land to which Division applies 
 
This Division applies to land within any of 
the following land use zones or within a 
land use zone that is equivalent to any of 
those zones: 

(a) Zone R1 General Residential, 
(b) Zone R2 Low Density Residential, 
(c) Zone R3 Medium Density 

Residential 
(d) Zone R4 High Density Residential, 
(e) Zone B1 Neighbourhood Centre, 
(f) Zone B2 Local Centre, 
(g) Zone B4 Mixed Use. 

 

 
 
The site of the proposed development is 
located in the R3 Medium Density 
Residential zone and therefore Division 3 
of SEPP ARH applies to the site. 

27 Development to which Division 
applies 
 

(1) This Division applies to 
development, on land to which this 
Division applies, for the purposes 
of boarding houses. 

 

 
 
 
Division 3 of SEPP ARH applies to the 
proposed boarding house development. 

28 Development may be carried out 
with consent 
 
Development to which this Division 
applies may be carried out with consent 
 

 
 
 
The proposed development is 
permissible, with consent. 

29 Standards that cannot be used to 
refuse consent 
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(1) A consent authority must not 
refuse consent to development to 
which this Division applies on the 
grounds of density or scale if the 
density and scale of the building 
when expressed as a floor space 
ratio are not more than: 
(a) The existing maximum floor 

space ratio for any form of 
residential accommodation 
permitted on the land, or  

(c) If the development is on land 
within a zone in which 
residential flat buildings are 
permitted and the land does 
not contain a heritage item – 
the existing maximum floor 
space ratio for any form of 
residential accommodation 
permitted on the land, plus: 
 

(i) 0.5:1, if the existing maximum floor 
space ratio is 2.5:1 or less 
 
(2) A consent authority must not refuse 
consent to development to which this 
Division applies on any of the following 
grounds: 
 
(a) building height 
If the building height of all proposed 
building is not more than the maximum 
building height permitted under another 
environmental planning instrument for 
any building on the land, 
 
(b) landscaped area 
If the landscape treatment of the front 
setback area is compatible with the 
streetscape in which the building is 
located. 
 
(c) solar access 
Where the development provides for one 
or more communal living rooms, if at 
least one of those rooms receives a 
minimum of 3 hours direct sunlight 
between 9am and 3pm in mid-winter. 
 

(1)(a) The Floor Space Ratio (FSR) of 
the proposed development, being 0.71:1, 
complies with the relevant FSR 
development standard in the Newcastle 
Local Environmental Plan 2012, which is 
0.9:1. 
 
The proposed development cannot be 
refused on the grounds of density or 
scale. 
 
The bonus FSR provisions available to 
the development under the ARH SEPP 
have not been utilised in the proposed 
development. 
 
 
 
 
 
 
 
 
 
2)(a) The proposed building complies 
with the relevant 10m height of buildings 
development standard.  The overall 
height of the building including the lift 
overrun is 9.2m. 
 
The proposed development cannot be 
refused on the grounds of height. 
 
(2)(b) The existing dwelling does not 
provide any landscaping, however, the 
development details adequate 
landscaping within the front setback.  
Given the context of the area, which is of 
a mixed commercial and residential 
nature, the amount of landscaping is 
considered appropriate. 
 
It is considered that the proposed 
development cannot be refused on the 
grounds of landscaped area. 
 
(2)(c) Three communal living areas are 
located on the north-eastern side of the 
building.  The orientation of the 
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(d) private open space 
If at least the following private open 
space areas are provided (other than the 
front setback area): 
 
(i) one area of at least 20m² with a 
minimum dimension of 3 metres is 
provided for the use of the lodgers, 
 
(ii) if accommodation is provided on site 
for a boarding house manager-one area 
of at least 8 square metres with a 
minimum dimension of 2.5 metres is 
provided adjacent to that 
accommodation. 
 
(e) parking 
If: 
(iia) in the case of development not 
carried out by or on behalf of a social 
housing provider at least 0.5 parking 
spaces are provided for each boarding 
room 
 
(iii) in the case of any development - not 
more than 1 parking space is provided 
for each person employed in connection 
with the development and who is resident 
on site. 
 
(f) accommodation size 
If each boarding room has a gross floor 
area (excluding any area used for the 
purpose of private kitchen or bathroom 
facilities) of at least:  
 
(i) 12 square metres in the case of a 
boarding room intended to be used by a 
single lodger, or 
 
(ii) 16 square metres in any other case. 
 
 
(3) A boarding house may have private 
kitchen or bathroom facilities in each 
boarding room but is not required to have 
those facilities in any boarding room. 
 
(4) A consent authority may consent to 

communal rooms is suitable, however, 
the sunlight received in the ground floor 
room will be limited by the location of the 
existing building to the north. 
 
(2)(d)(i) The private open space area is 
identified as 25.1m² and is provided for 
the use of all lodgers. The communal 
open space is provided at ground level to 
the private open space area.  
 
(2)(d)(ii) no on-site manager is proposed. 
 
(2)(e)(iia) the development is not being 
carried out by or on behalf of a social 
housing provider, therefore the following 
rate is applied: 0.5 parking spaces for 
each boarding room (16 x 0.5) = 8 
parking spaces. 
 
The proposed development provides for 
8 parking spaces and complies with the 
standard. 
 
(2)(e)(iii) an on-site resident employed in 
connection with the development is not 
proposed. 
 
Room sizes (excluding kitchen and 
bathroom facilities): 
 
(2)(f)(i) Single rooms: 14 single rooms 
ranging from 12m² to 14.2m².  The 
proposed development complies with the 
standard. 
 
(2)(f)(ii) Double rooms: 2 double rooms 
16.9m².  The proposed development 
complies with the standard. 
 
 
 
The development satisfies this provision.  
 
(3) Each boarding room provides private 
kitchen and bathroom facilities. 
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development to which this Division 
applies whether or not the development 
complies with the standards set out in 
subclause (1) or (2). 

(4) It is considered that the proposal 
complies with the standards. 
 
 
 

30 Standard for boarding houses 
 
(1) A consent authority must not consent 
to development to which this Division 
applies unless it is satisfied of each of 
the following: 
 
(a) if a boarding house has 5 or more 
boarding rooms, at least one communal 
living room will be provided, 
 
(b) no boarding room will have a gross 
floor area (excluding any area used for 
the purpose of private kitchen or 
bathroom facilities) of more than 25 
square metres, 
 
(c) no boarding room will be occupied by 
more than 2 adult lodgers, 
 
(d) adequate bathroom and kitchen 
facilities will be available within the 
boarding house for the use of each 
lodger, 
 
(e) if the boarding house has capacity to 
accommodate 20 or more lodgers, a 
boarding room or on-site dwelling will be 
provided for a boarding house manager, 
 
(f) (Repealed) 
 
(g) if the boarding house is on land 
zoned primarily for commercial purposes, 
no part of the ground floor of the 
boarding house that fronts a street will be 
used for residential purposes unless 
another environmental planning 
instrument permits such a use,  
 
(h) at least one parking space will be 
provided for a bicycle, and one will be 
provided for a motorcycle, for every 5 
boarding rooms. 

 
 
(1)(a) The development contains a 
communal area at ground floor level, first 
floor level, and second floor level.  The 
proposed development complies. 
 
(1)(b) Rooms size range from 12m² to 
16.9m².  The proposed development 
complies. 
 
 
 
(1)(c) The development proposes single 
and double rooms only.  The 
development satisfies this provision.  
Conditions are recommended within 
Attachment B limiting the occupancy per 
boarding room. 
 
(1)(d) Each boarding room is provided 
with its own kitchenette and bathroom 
facilities.  The proposed development 
complies. 
 
(1)(e) The development proposes a 
maximum of 18 residents.  No on-site 
manager is required or proposed. 
However, the applicant is intending to 
identify one of the tenants who is 
prepared to act in the role as on-site 
manager. 
 
(1)(f) Noted. 
 
(1)(g) The subject site is R3 Medium 
Density Residential zoned land, so this 
clause does not apply. 
 
 
(1)(h) The proposal provides four 
motorcycle parking spaces and a shared 
zone for bicycle storage.  The proposed 
development complies. 
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30A Character of local area 
 
A consent authority must not consent to 
development to which this Division 
applies unless it has taken into 
consideration whether the design of the 
development is compatible with the 
character of the local area. 
 

The proposed development is consistent 
with the existing and likely future 
character of Beaumont Street, being a 
mixed commercial and residential area. 
 
Within the immediate area are buildings 
of a similar height, including an older 
style residential flat building across the 
street to the west and the Exchange 
Hotel, to the north. 
 
The development proposes additional 
landscaping treatment to the front 
setback, which is currently absent on the 
site.  The provision of landscaping will 
not only soften the development but will 
contribute to the streetscape. 
 
The adopted Local Planning Strategy 
describes Hamilton and Beaumont Street 
as the following: 
 
“Hamilton is a thriving and popular inner-
city suburb with employment generating 
activities (commercial) along Beaumont 
Street. This commercial strip is 
Hamilton’s main cultural attraction.  
Hamilton is an easily accessible suburb 
from the centre of Newcastle with free 
buses running every 20 minutes within 
this region.  Hamilton has been identified 
as a place of renewal where higher 
residential densities, mixed use 
development and greater commercial 
floor space are encouraged in well 
located areas along the Tudor Street 
renewal corridor.” 
 
Vision and Objectives  
 
“Vision: The benefits of Hamilton being a 
walkable, mixed use residential 
neighbourhood will be balanced with its 
value locally by preserving local services, 
and to Newcastle as a cultural and 
entertainment attraction.  
 
Hamilton will continue to evolve as a 
viable mixed-use suburb, supporting a 
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variety of land uses, increased residential 
densities and built form along Tudor 
Street that reaffirm the centre’s hierarchy 
within the city, whilst respecting adjoining 
established neighbourhoods”.  
 
The proposal satisfies the strategic vision 
for the Hamilton area by providing higher 
density housing and built form within the 
local area and Beaumont Street, while 
adding to the mix of land uses in the 
suburb. 
 
The overall scale, density, and nature of 
the building is compatible with the 
surrounding character of the area and 
meets this provision of SEPP ARH. 
 

 
 
 
 
 
The following summarises an assessment of the proposal against the provisions of 
NLEP 2012 that are primarily relevant to the proposed development: 
 
Clause 2.1 - Land Use Zones 
 
The subject property is located within the R3 Medium Density Residential zone 
under the provisions of the NLEP 2012.  The proposed development is permissible 
with CN’s consent in this zone. 
 
The proposed development is consistent with the objectives of the R3 Medium 
Density Residential zone, which include: 
 
“i) To provide for the housing needs of the community within a medium density 

residential environment. 
ii) To provide a variety of housing types within a medium density residential 

environment. 
iii) To enable other land uses that provide facilities or services to meet the day to 

day needs of residents.  
iv) To allow some diversity of activities and densities if:  

(i) the scale and height of proposed buildings is compatible with the character 
of the locality, and  
(ii) there will be no significant adverse impact on the amenity of any existing 
nearby development.  

vi) To encourage increased population levels in locations that will support the 
commercial viability of centres provided that the associated new development:  
(i) has regard to desired future character of residential streets, and  
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(ii) does not significantly detract from the amenity of any existing nearby 
development.” 

 
The development adds to the variety of housing types in the locality and allows for 
additional population within proximity to the commercial centre of Hamilton.  The 
development is considered to have relatively minor impacts on the amenity of 
existing nearby development. 
 
Clause 2.7 - Demolition Requires Development Consent 
 
The proposal includes the demolition of the structures on the site.  Conditions are 
recommended to require that demolition works, and disposal of material is managed 
appropriately and in accordance with relevant standards. 
 
Clause 4.3 - Height of Buildings 
 
The site has a height of buildings development standard of 10m.  The overall height 
is including the lift overrun is 9.2m. The proposal complies with this development 
standard. 
 
Clause 4.4 - Floor Space Ratio 
 
The site has a floor space ratio (FSR) development standard of 0.9:1.  The proposed 
FSR is 0.71:1 and complies with this development standard. 
 
Clause 6.1 - Acid Sulfate Soils 
 
The site is affected by Class 4 acid sulphate soils, subject to provisions regarding: 
 
“Works more than 2 metres below the natural ground surface.  Works by which the 
watertable is likely to be lowered more than 2 metres below the natural ground 
surface.” 
 
The proposed development is considered satisfactory in this regard as it will not 
impact on the watertable or involve works below two metres. 
 
Clause 6.2 - Earthworks 
 
The level of earthworks proposed to facilitate the development is considered to be 
acceptable having regard to this clause.  The design suitably minimises the extent of 
proposed earthworks, having regard to the existing topography. 
 
5.2 Any draft environmental planning instrument that is or has been placed 
on public exhibition 
 
There is no exhibited draft environmental planning instrument relevant to the 
application. 
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5.3 Any development control plan 
 
Newcastle Development Control Plan 2012 (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below: 
 
Residential Development - Section 3.03 
 
The objective of this section of the NDCP 2012 is to improve the quality of residential 
development.  This can be achieved through a design that has a positive impact on 
the streetscape through its built form, maximising amenity and safety on the site and 
creating a vibrant place for people to live in a compact and sustainable urban form. 
 
Section 3.03 of the NDCP 2012 includes boarding houses as a development type to 
which the section applies but contains limited development controls that are 
applicable to boarding houses.  The proposal is therefore largely dependent on the 
controls prescribed within State Environmental Planning Policy (Affordable Rental 
Housing) 2019 (SEPP ARH).  The provisions of SEPP ARH take precedence over 
the provisions of the NDCP 2012, to the extent of any inconsistency. 
 
The following comments are made concerning the proposed development and the 
relevant provisions of Section 3.03. 
 
Principal controls (3.03.01) 
 
A. Frontage widths 
 
The subject property has a frontage width of 12.47m, whereas the NDCP 2012 
requires a minimum site frontage for a boarding house located within R3 Medium 
Density zone to be 15m. 
 
The applicant advises that they have consulted with the adjacent property owners 
regarding the option of purchasing additional land to provide a wider and larger lot 
for the development, however, additional land has not been obtained. 
 
The variation to the frontage width is supported as the proposal meets the height and 
FSR requirements of SEPP ARH, as well as the development standards that cannot 
be used as grounds for refusal. 
 
While there is a minor encroachment (1.8m) of the balconies on the northern setback 
and the front setback (3.026m) the development does not cause significant impacts 
on the neighbouring premises by way of the variation to the frontage width. 
 
B. Front setbacks 
 
The front setback requirement is 4.5m for development where there is no established 
building line.  The proposed development is proposing a 4.5m setback.  However, 
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the balcony of unit 3 and unit 10 (first and second storey) encroach on this setback, 
being 3m from the street. 
 
The building design provides for articulation and a landscaped area that addresses 
the street and adds to the streetscape.  The encroachment of the two balconies into 
the front setback area is considered to be acceptable. 
 
C. Side and rear setbacks 
 
The following setbacks are proposed as part of the development.  
 

Ground floor setback: Required Proposed 
Side 1.5m Northern boundary: 2.32m 

Southern boundary 4.18m 
Rear 1.5m 16.6m (to the external wall 

of the lobby / communal 
room) 

First Floor  
Side 3m Northern boundary: 3m to 

the wall and 1.8 to the 
open balcony. 
Southern boundary: 2.83 - 
3m 

Rear 3m 3m 
Second Floor  
Side 3m Northern boundary: 3m to 

the wall and 1.8m to the 
open balcony. 
Southern boundary: 2.83 - 
3m 

Rear 3m 3m 
 
Having regard for the existing streetscape and the established building types within 
the immediate vicinity, it is considered that the proposed development will not 
detrimentally impact the built form or visual amenity of the area.  The proposed 
development will not adversely impact on the amenity of the adjoining properties with 
respect to privacy and solar access.  Privacy screens have been proposed on the 
northern and southern elevations. 
 
It is considered that the proposed side and rear building setbacks are satisfactory. 
 
D. Landscaped Area 
 
The existing dwelling has a small patch of grassed area along the northern boundary 
of the garage.  The site is otherwise predominantly covered by a hardstand area. 
 
The proposed landscaping is primarily concentrated in the front setback area and 
ground floor courtyards of the proposed development.  The proposed landscaping is 
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considered to be appropriate for the context of the site and its setting and also 
appropriate for the nature of the proposed development. 
 
Conclusion – NDCP 2012 Residential Development provisions 
 
The proposed development is considered to achieve relevant acceptable solutions 
and performance criteria for building form, building separation and residential 
amenity.  The development establishes a scale and built form appropriate for its 
location.  The proposal provides good presentation to the street with good residential 
amenity, while maintaining privacy for adjoining neighbours. 
 
Flood Management - Section 4.01 
 
The site is identified as being affected by flooding with a flood hazard level of RL 
6.64m Australian Height Datum (AHD). 
 
CN’s Development Engineer has reviewed the proposal and advised that the 
proposal demonstrates that all floor levels will be above the required flood hazard 
level at RL 6.75m(AHD).  No other concerns exist in relation to flooding and, 
accordingly, the proposal is considered to be acceptable in this regard. 
 
Appropriate conditions to confirm flood risk requirements have been included in the 
Draft Schedule of Conditions (refer to Attachment B). 
 
Mine Subsidence - Section 4.03  
 
The site is within a proclaimed Mine Subsidence District and approval for the 
proposed development is required to be granted by Subsidence Advisory NSW. 
 
An appropriate condition to address this requirement has been included in the Draft 
Schedule of Conditions (refer to Attachment B). 
 
Safety and Security - Section 4.04 
 
The proposal has been designed to adequately address safety and security and is 
considered to be consistent with this section. 
 
The proposal achieves good surveillance by providing clear sight lines between 
private and public spaces, effective lighting of public places and attractive 
landscaping within the street frontage. 
 
The overall building design and frontage to Beaumont Street increases casual 
surveillance of all surrounding footpath areas. 
 
Social Impact - Section 4.05 
 
It is considered unlikely that the provision of residential accommodation of the nature 
proposed would result in a significant increase in anti-social behaviour.  The 
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development provides for increased housing choice within the area, which is 
considered a positive social outcome. 
 
Soil Management - Section 5.01 
 
The proposal provides for above ground car parking, which has the effect of limiting 
potential site impacts resulting from excavation.  Excavation is limited to piers 
required to support the structure, which results in minimal earthworks being required 
across the ground level of the site.  Therefore, the proposal is consistent with this 
clause. 
 
Relevant conditions relating to sediment and erosion control have been included the 
Draft Schedule of Conditions (refer to Attachment B). 
 
Land Contamination - Section 5.02 
 
Land contamination has been considered in this assessment report, in accordance 
with SEPP 55.  The subject land is currently being used for residential purposes and 
CN’s records do not identify any past contaminating activities on the site. 
 
Landscape Open Space & Visual Amenity - Section 7.02 
 
The proposed landscaping scheme for the development is consistent with the 
relevant aspects of this section, by providing landscaping appropriate within the 
context of the site and its setting and also appropriate for the nature of the 
development.  Landscaping has been proposed within the frontage and northern 
boundary of the property. 
 
Traffic, Parking & Access - Section 7.03 
 
The proposal has been assessed by CN’s Development Officer (Engineering) and is 
considered to be acceptable subject to conditions, as recommended.  In reaching 
this recommendation CN’s Development Officer (Engineering) has provided the 
following comments: 
 
“Traffic Generation 
 
According to Guide to Traffic Generating Developments by RMS, the traffic 
generation potential of the subject development can be estimated as follows: 
 
Daily vehicle trips: 80 
Weekday peak hour vehicle trips: 8 
 
The above rates are based on the rates for medium density residential flat building. 
 
The current road network should be able to cater for the additional traffic generated 
as a result of the development and no further information is required. 
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Vehicular Access, Driveway Design, and Crossing Location 
 
The proposed vehicular crossing, access driveway, turning area and parking bays 
are considered satisfactory and in accordance with the AS2890.1. The site is 
relatively flat and the driveway should be able to be constructed in accordance with 
AS2890.1 in regard to the driveway grades. 
 
Turning templates have been provided for the critical parking spaces on the site (car 
spaces 1, 2, 5 & 8) demonstrating sufficient ability to enter and exit the site in a 
forward direction. 
 
Parking Demand 
 
Under the ARHSEPP the following standard is applied; 
 
“in the case of development not carried out by or on behalf of a social housing 
provider, at least 0.5 parking spaces are provided for each boarding room and not 
more than 1 space is provided for each person employed in connection with the 
development and who is resident on site.” 
 
There is a total of 16 boarding rooms with no staff onsite proposed. A total of 8 car 
spaces are required under the SEPP.  The development is to provide at least 8 car 
spaces, 3 bike spaces and 1 motorbike space.  
 
Public Domain 
 
The following public domain works are required in connection with the development, 
and will be subject to separate approval under Section 138 of the Roads Act 1993: 
 
i) Reconstruction of street kerb and gutter.  Reason: The existing kerb is 200mm in 
height which does not comply with current standards and it is in poor condition. 
 
ii) Reconstruction of footway paving concrete full width. Reason: To enhance 
pedestrian amenity and safety due to increased pedestrian demand from 
development. 
 
iii) Associated road pavement repair works. Reason: Complement kerb works.” 
 
Appropriate conditions to address these issues has been included in the Draft 
Schedule of Conditions (refer to Attachment B). 
 
The proposed development is considered acceptable with regard to its impact on 
local traffic conditions, parking, and traffic management. 
 
Section 7.05 - Energy Efficiency 
 
The applicant has submitted a BASIX report and has met the requirements for water 
and energy efficiency and thermal comfort.  The proposal is acceptable having 
regard to this section. 
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Stormwater - Section 7.06 & Water Efficiency - Section 7.07 
 
CN’s Development Officer (Engineering) has provided the following comments in 
relation to the proposal: 
 

i. The StormTech modules at the rear in the undercover car park are to be 
removed. 

ii. Hard stand overflows (rear under cover car park and driveway area) are to be 
directed to the pit and pipe system along the proposed driveway.  

iii. Overflow from the 600x900mm grated pit at the front of the property are to be 
redirected and be connected into the front StormTech modules.  

iv. All roof downpipes are to connect into the 5,000 litre rain water tank. The 
rainwater tank is to be plumbed to all new toilet cisterns, washing machine 
taps, irrigation system and a least one outdoor tap. 

v. Overflows from the 5,000 litre rain water tank are to be discharged to 
Beaumont Street kerb and gutter. 

vi. If the overflow discharge is to be a charged system, then the overflow outlet to 
the public drainage system is to be a separate outlet to the StormTech 
module outlet. 

vii. If the overflow discharge is NOT a charged system, then the rainwater tank 
overflow and StormTech module overflow are to be combined as one outlet 
pipe to the street kerb and gutter. 

viii. Any discharge to kerb must be clear of the driveway. 
 
Appropriate conditions to address these issues has been included in the Draft 
Schedule of Conditions (refer to Attachment B).  Subject to the imposition of the 
recommended conditions, the proposal is considered to be satisfactory. 
 
Waste Management - Section 7.08 
 
Demolition and waste management will be subject to conditions recommended to be 
included in any development consent to be issued. 
 
A Waste Management Plan has been provided with the application.  The proposal 
provides a storage area for bulk storage of bins.  The bins will be wheeled out to the 
kerb for collection and back to a dedicated storage area within the site when empty. 
 
Based on the submitted information, the proposal is considered to be acceptable. 
 
Appropriate conditions to address this issue has been included in the Draft Schedule 
of Conditions (refer to Attachment B). 
 
Public Participation - Section 8.0 
 
The proposal was notified to in accordance with the provisions of CN’s public 
participation policy.  A total of 34 submissions to the proposal were received (ie 33 
objecting to the proposal and one supporting the proposal). 
 
Comments are provided in Section 5.8 below. 
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Development Contributions 
 
The Environmental Planning and Assessment Act 1979 enables CN to levy 
contributions for public amenities and services.  The proposed development would 
attract a development contribution of $14,636.01, as detailed in CN’s Development 
Contributions Plan. 
 
A condition requiring this contribution to be paid has been included in the Draft 
Schedule of Conditions (refer to Attachment B). 
 
5.4 Planning agreements 
 
No planning agreements are relevant to the proposal. 
 
5.5 The regulations (and other plans and policies) 
 
The application has been considered pursuant to the provisions of the Environmental 
Planning and Assessment Act 1979 and the Environmental Planning and 
Assessment Regulation 2000.  In addition, compliance with AS2601 – Demolition of 
Structures will be included in the conditions of consent for any demolition works. 
 
No Coastal Management Plan applies to the site or the proposed development. 
 
5.6 The likely impacts of that development, including environmental impacts 
on both the natural and built environments, and social and economic impacts 
in the locality 
 
There are no significant external impacts associated with the proposal.  The 
application has demonstrated that there will be no adverse traffic impacts and it is 
considered that the development does not cause significant overshadowing, privacy 
impacts or view loss for adjacent properties. 
 
The proposal will have direct positive social impacts, in providing a form of 
accommodation that adds to the variety of housing types in the locality.  The 
proposal is also likely to have broad positive economic and social impacts in that it 
will create additional employment opportunities during the construction period, 
support the demand for local services and facilities, increase social activity and 
street activation within Hamilton. 
 
Having regard to the surrounding area, it is considered that the proposed 
development is adequate in terms of the character of the area and satisfactorily 
responds to the attributes of the site, with its bulk and scale being satisfactory in the 
context of locality. 
 
The character, bulk and scale of the proposed development have been discussed in 
this report, in the context of SEPP ARH Boarding House provisions, NLEP 2012, and 
NDCP 2012 controls.  The proposal is considered to be acceptable in this regard. 
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Traffic and Parking 
 
It has been demonstrated that the current road network should be able to cater for 
the additional traffic generated as a result of the development.  The proposed 
development is considered acceptable with regard to its impact on local traffic 
conditions, parking requirements, and traffic management. 
 
Disabled Access 
 
The proposed boarding rooms on the ground floor are designed as accessible units, 
to comply with the relevant design requirements of AS 1428.1-2001 Design for 
Access and Mobility.  The design is clear of any steps and provides clearance for 
wheelchair access within boarding rooms. 
 
Bulk and Scale 
 
The proposed development is considered to be satisfactory with respect to building 
height and setbacks, having regard for the provisions of SEPP ARH, NLEP 2012 and 
the DCP.  The resulting height is similar to other development along Beaumont 
Street.  The bulk and scale resulting from the proposed development has been 
assessed as being acceptable with regard to the local context. 
 
Overshadowing 
 
Shadow diagrams have been submitted with the application.  The private open 
space area of the dwelling to the south has been identified and has been reviewed in 
terms of overshadowing impacts.  The plans specify the extent of the proposed 
development’s shadowing, the extent of the existing building’s shadow and the 
amount of additional shadow cast by the proposal. 
 
The application indicates that while some overshadowing will occur during any given 
day, an acceptable level of solar access will be maintained to the adjoining property, 
consistent with the relevant requirements. 
 
The proposed development will not have any undue adverse impact on the natural or 
built environment.  The development is compatible with the existing character, bulk, 
scale and massing of other development in the area. 
 
Privacy 
 
The proposal is considered to not pose a significant adverse impact on the visual or 
acoustic privacy of adjoining properties.  The neighbouring dwelling to the south will 
continue to be afforded a reasonable level of privacy through the provision of privacy 
screening, setbacks, articulation, and building design.  The adjoining property to the 
north is of a commercial nature, with no outdoor area, however, privacy screens 
have been provided for along the first floor balconies, to mitigate any potential 
viewing into the adjoining property. 
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Views 
 
The proposed development does not result in an unreasonable impact on views or 
outlook.  There are no significant views that will be impacted in this location.  The 
impact on the general outlook is reasonable having regard to the allowable height 
and scale for development under relevant planning policies. 
 
5.7 The suitability of the site for the development 
 
The site is within a Mine Subsidence District and conditional approval for the 
proposed development is required to be granted by Subsidence Advisory NSW. 
 
The site is suitable for the proposed development as it is located in proximity to the 
commercial precinct of Beaumont Street Hamilton, which is well serviced by public 
transport and community facilities.  It is considered that adequate services and waste 
facilities are available to the development. 
 
At-grade access to the site will be available for pedestrians, from adjacent roads and 
public transport.  Having regard for the location and the availability of public transport 
services, it is considered that the proposed use is satisfactory in respect of its 
accessibility. 
 
The constraints of the site have been considered in the proposed development, 
which includes flooding and acid sulfate soils.  The site is not subject to any other 
known risk or hazard that would render it unsuitable for the proposed development. 
 
5.8 Any submissions made in accordance with this Act or the Regulations 
 
The application was notified in accordance with CN’s public participation policy.  
During the notification period 33 submissions were received objecting to the proposal 
and one in support. 
 
The key issues raised within the submissions have been discussed previously in this 
report.  The following table provides a summary of the issues raised and a response 
to those issues. 
 

Issue Comment 
Bulk and scale The proposed development complies with the maximum 

height prescribed for this site and area.  Bulk and scale 
considerations have been addressed in this report. 
 

Visual privacy As discussed in this report, it is considered that the 
proposal does not generate a significant impact on the 
adjoining properties, in terms of privacy and overlooking. 
 

Amenity of surrounding 
area and future tenants 
 

Beaumont Street Hamilton is a commercial precinct, with a 
mixture of existing uses.  This includes food and drink 
premises, residential accommodation and commercial 
uses.  The future tenants will have easy access to these 
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services. 
 
The boarding house provides individual private open 
space areas and three communal living rooms.  This is 
compliant with the prescribed provisions of the SEPP ARH 
and will allow the tenants to have the options of using 
private or communal space, which allows acceptable 
amenity for the future residents. 
 
It is considered that the amenity of the adjoining properties 
will not be impacted as the development has been 
designed to provide setbacks to the adjoining residence 
and privacy screens have been added to both the 
balconies and access walkways. 
 

Solar access and 
overshadowing 
 

The overshadowing of adjoining buildings and the 
surrounding area is considered to be acceptable. 
 

Character The character, suitability and density of the proposal have 
been discussed in this report, in the context of the SEPP 
ARH, NLEP 2012 and DCP controls. 
 

Car parking 
 

Parking considerations have been addressed in this 
report. 

Traffic generation 
 

Traffic considerations have been addressed in this report. 
 

Overdevelopment of the 
site 
 

The site is zoned R3 Medium Density Residential and 
boarding houses are permitted with consent in this zone. 
 
The development complies with the prescribed height, 
FSR, and development standards of SEPP ARH. 
 
The character of Beaumont Street Hamilton is recognised 
as a commercial precinct with a mixture of food and drink 
premises, small businesses, commercial facilities and 
different forms of residential accommodation.  Access to 
public transport is sufficient and similar development is 
located near to the subject site.  It is considered that the 
subject site is suitable for the proposed development. 
 

Communal rooms 
 

The proposed development provides three communal 
rooms, which complies with the provisions of SEPP ARH. 
 

Proximity to a heritage 
item 

A NLEP 2012 local heritage item 123 Exchange Hotel is 
located to the north of the subject property, separated by 
an existing single storey commercial property.  The 
property is not located within a Heritage Conservation 
Area. 
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The proposed development is of a similar bulk and scale 
to the Exchange Hotel.  Towards the rear of the Exchange 
Hotel is an existing commercial car park and other 
surrounding development is a mixture of residential and 
commercial properties.  It is considered that the 
development will not have a significant impact on the 
heritage significance of the nearby heritage item. 
 

The width of the lot The frontage width of the subject property does not 
comply with the DCP, however, as discussed in this 
report, the development complies with the prescribed 
requirements of SEPP ARH and the variation to the width 
is considered to be acceptable. 
 

Setbacks  As discussed in this report, the proposal is considered to 
be acceptable having regard to the impacts on the 
adjoining land. 
 

Crime prevention 
through environmental 
design 

It is considered that the proposal includes sufficient 
measures to address potential crime and safety issues. 
 

Management issues A condition is recommended to be placed on the consent 
for a Plan of Management to be submitted prior to the 
release of the Construction Certificate, to address 
appropriate conduct and effective management and 
operation of the boarding house. 
 
Furthermore, the provisions of SEPP ARH do not require 
an on-site manager as the number of tenants proposed is 
below 20.  However, it is the applicant’s intention to 
identify one tenant who is prepared to act in the role as an 
on-site manager. 
 

Upgrading of sewer 
services 

Hunter Water Corporation (HWC) is required to consider 
this issue, however, it is noted that HWC has endorsed 
the plans submitted with the application. 
 

CN received a letter 
dated 12 August 2019 
from Valley Planning, 
detailing the following 
concerns: 
 

- Apartment 
Design Guide 
and SEPP 65 are 
applicable 

 
- BASIX 

 
 
 
 
 
 
State Environmental Planning Policy No 65 Apartment 
Design Quality of Residential Apartment Development 
does not apply to Boarding House development. 
 
 
A BASIX certificate has been submitted with the 
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requirements 
 

- Character 
 
 

- Amenity of the 
boarders and 
adjoining 
neighbours 

 
 
 
 
 
 

- Traffic hazard 
 

application and will be conditioned. 
 
The character of the proposed development has been 
discussed in this report. 
 
The development complies with SEPP ARH room size 
requirements.  The development includes communal 
rooms, a dedicated communal private open space and 
individual private open spaces.  The applicant has 
provided shadow diagrams which detail that solar access 
requirements have been satisfied.  Privacy screens have 
been incorporated into the development, with the external 
walkway being utilised as a walkway only, not as a private 
open space area. 
 
Traffic considerations have been addressed in this report. 
 

 
5.9 The public interest 
 
The proposed development is in the public interest in terms of providing additional 
and affordable rental housing to the Newcastle Local Government Area. 
 
The development is in the public interest and will allow for the orderly and economic 
development of the site. 
 
6.0 CONCLUSION 
 
The proposal is acceptable against the relevant heads of consideration under section 
4.15(1) of the Environmental Planning and Assessment Act 1979 and is supported 
on the basis that the recommended conditions in Attachment B are included in any 
consent issued. 
 
 
ATTACHMENTS 
 
Attachment A: Submitted Plans - Under Separate Cover – 147 Beaumont Street 

Hamilton 
 
Attachment B: Draft Schedule of Conditions – 147 Beaumont Street Hamilton 
 
Attachment C: Processing Chronology – 147 Beaumont Street Hamilton 
 
 
  



CITY OF NEWCASTLE 
Development Applications Committee Meeting 17 September 2019 Page 33 
 
Attachment B
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Attachment C 
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ITEM-13 DAC 17/09/19 - DA2019/00506 - 50 HONEYSUCKLE DRIVE 

NEWCASTLE - TORRENS SUBDIVISION ONE LOT INTO 
TWO LOT  

 
APPLICANT: HUNTER AND CENTRAL COAST DEVELOPMENT 

CORPORATION 
OWNER: HUNTER AND CENTRAL COAST DEVELOPMENT 

CORPORATION 
CONTACT: DIRECTOR GOVERNANCE / MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 

PART I 
 
BACKGROUND 
 
An application has been received 
seeking consent for a one lot into two 
lot subdivision and dedication of land 
for the purpose of road widening. 
 
The submitted application was 
assigned to Engineering Assessment 
Coordinator, Steven Masia, for 
assessment. 
 
The application is referred to the 
Development Applications Committee 
for determination, due to the proposed 
variation to the minimum subdivision 
lot size development standard of the 
Newcastle Local Environmental Plan 
2012 (NLEP 2012) being more than a 
10% variation (86% variation 
proposed). 
 

 
 
 
Subject Land: 50 Honeysuckle Drive 
Newcastle 

A copy of the plans for the proposed subdivision is appended at Attachment A. 
 
The proposed subdivision was publicly notified in accordance with City of 
Newcastle’s (CN) public participation policy and no submissions have been received 
in response. 
 
Issues 
 

1. Whether the proposed variation to the minimum subdivision lot size 
development standard, under NLEP 2012, is justified. 

 
2. Whether the proposed road widening is acceptable. 
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Conclusion 
 
The proposed subdivision has been assessed having regard to the relevant heads of 
consideration under Section 4.15(1) of the Environmental Planning and Assessment 
Act 1979 and is considered to be acceptable, subject to compliance with appropriate 
conditions. 
 
Section 4.33 of the Environmental Planning and Assessment Act 1979 indicates that 
a consent authority, in respect of a development application made by or on behalf of 
the Crown, must not refuse its consent to the application, or impose a condition on 
its consent, except with the written approval of the Minister or the relevant Crown 
authority.  Therefore, the proposed conditions will need to be referred for the 
applicant’s approval in the first instance. 
 
RECOMMENDATION 
 
A. That the Development Applications Committee note the objection under 

Clause 4.6 Exceptions to Development Standards of NLEP 2012, against the 
development standard at Clause 4.1 Minimum Subdivision Lot Size, and 
considers the objection to be justified in the circumstances and to be consistent 
with the objectives of Clause 4.1 and the objectives for development within the 
B3 Commercial Core, B4 Mixed Use and RE1 Public Recreation zones in which 
the development is proposed to be carried out; and 

 
B. That DA2019/00506 for a one lot into two lot subdivision at 50 Honeysuckle 

Drive Newcastle be approved and consent granted, subject to conditions of 
consent being agreed with the applicant (ie. the Crown) or the Minister, 
generally as set out in the Draft Schedule of Conditions at Attachment B. 

 
Political Donation / Gift Declaration 
 
Section 10.4 of the Environmental Planning and Assessment Act 1979 requires a 
person to disclose "reportable political donations and gifts made by any person with 
a financial interest" in the application within the period commencing two years before 
the application is made and ending when the application is determined.  The 
following information is to be included on the statement: 
 

a) all reportable political donations made to any local Councillor of Council; and 
b) all gifts made to any local Councillor or employee of that Council. 

 
The applicant has answered NO to the following question on the application form: 
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable donation' or 'gift' to a Councillor or Council employee 
within a two year period before the date of this application? 
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PART II 
 
1.0 THE SUBJECT SITE 
 
The subject property comprises Lot 40 DP 1251908, No.50 Honeysuckle Drive 
Newcastle. 
 
The site represents part of the residual portion of the Honeysuckle redevelopment 
area, being an irregular shaped allotment with portions situated on both the northern 
and southern sides of Honeysuckle Drive.  The land is bounded by the harbour to the 
north, by Hannell Street to the west and the light rail corridor to the south (refer 
Appendix A for site location map). 
 
The consolidated site has a total area of approximately 5Ha (50,927m2).  The site is 
generally devoid of vegetation, with a gentle fall towards the harbour and Cottage 
Creek (the latter transects the land, partly within covered culverts).  The wider site 
contains a number of buildings within the western portion, including a local heritage 
item.  The site has extensive areas of at-grade hardstand areas, some of which is 
used for vehicle parking. 
 
Existing land uses on adjoining sites comprise a vacant development site to the east 
(approved under DA2017/01371), the light rail corridor and Honeysuckle Drive to the 
south and a vacant site to the north (fronting Hannell Street). 
 
2.0 THE PROPOSAL 
 
The applicant seeks consent for a one lot into two lot Torrens Title subdivision of the 
site.  Proposed Lot 5 will have an area of approximately 4.528Ha (45,280m2) and 
proposed Lot 4 will have an area of 5,647m2.  The submitted Statement of 
Environmental effects includes the following explanation for the proposed 
subdivision: 
 

“The subject DA relates to a one into two lot subdivision of the site.  The 
proposed lot will be excised to allow for future development consistent with Local 
and State government objectives for the area.  The proposal will enable 
Proposed Lot 4 to be registered and sold to enable future development of this lot 
subject to separate application and consideration.  The proposal will also enable 
future design upgrades to Honeysuckle Drive to achieve appropriate design 
outcomes.  The current proposal does not include any works but relates to the 
‘paper subdivision’ which will create these two proposed lots.  The proposed lot 
sizes are as follows: 
 

i) Proposed Lot 4 – 5,647m2 
ii) Proposed Lot 5 – 4.528Ha (approximately) 
iii) Dedication of road reserve of approximately 163m2.” 

 
The dedication for road widening is intended to accommodate future realignment of 
Honeysuckle Drive. 
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As outlined, the proposed subdivision does not involve any physical works. 
 
The original subdivision proposal was amended to reflect the registration of the plan 
of subdivision DP 1251908, which occurred after lodgement of the subject 
Development Application.  DP 1251908 created the adjoining development lot to the 
east, however it is noted that this allotment had already been shown on the original 
proposal, so the purpose of the amended plan was primarily for renumbering of 
allotments and the associated updated subdivision description. 
 
A copy of the current amended plans is appended at Attachment A. 
 
The various steps in the processing of the application to date are outlined in the 
Processing Chronology (refer to Attachment C). 
 
3.0 PUBLIC NOTIFICATION 
 
The original application was publicly notified in accordance with CN’s public 
participation policy.  No submissions were received in response. 
 
The amended plan of subdivision did not require further notification in accordance 
with the public participation policy. 
 
4.0 INTEGRATED DEVELOPMENT 
 
The proposal is integrated development pursuant to Section 4.46 of the 
Environmental Planning and Assessment Act 1979, as approval is required from 
Subsidence Advisory NSW under the Mine Subsidence Compensation Act 1961.  
The applicant has submitted plans with approval from Subsidence Advisory NSW. 
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15(1) of the Environmental Planning 
and Assessment Act 1979, as detailed hereunder. 
 
5.1 Provisions of any environmental planning instrument 
 
State Environmental Planning Policy No 55 - Remediation of Land (SEPP 55) 
 
This policy applies to the proposed development and contains planning controls for 
the remediation of contaminated land. 
 
SEPP 55 provides that prior to granting consent to the carrying out of any 
development on land the consent authority is required to give consideration as to 
whether the land is contaminated and, if the land is contaminated, whether the land 
is suitable for the purpose of the development or whether remediation is required. 
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The site is known to be contaminated, so a Preliminary Site Investigation was 
required, in accordance with the 'Guidelines for Consultants Reporting on 
Contaminated Sites'. 
 
The applicant has previously submitted a Preliminary Assessment indicating that 
remediation over the wider Honeysuckle area can be managed on a site by site 
basis as development progresses. 
 
CN's Environmental Services Unit have previously reviewed this information and 
have advised that this is an appropriate approach to future remediation of 
development sites.  There is no restriction to the proposed subdivision progressing 
on this basis and it is considered that the site is able to be made suitable for its 
intended use. 
 
State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) 
 
The subject site has a frontage to a classified regional road, as part of the site has a 
frontage to Hannell Street.  Under the ISEPP: 
 

The consent authority must not grant consent to development on land that has 
a frontage to a classified road unless it is satisfied that: 

 
(a) where practicable, vehicular access to the land is provided by a road other 

than the classified road, and 
 

(b) the safety, efficiency and ongoing operation of the classified road will not be 
adversely affected by the development as a result of: 

 
(i) the design of the vehicular access to the land, or 
(ii) the emission of smoke or dust from the development, or 
(iii) the nature, volume or frequency of vehicles using the classified road to 

gain access to the land, and 
 

(c) the development is of a type that is not sensitive to traffic noise or vehicle 
emissions, or is appropriately located and designed, or includes measures, 
to ameliorate potential traffic noise or vehicle emissions within the site of 
the development arising from the adjacent classified road. 

 
The proposed subdivision and road widening does not generate any issues in 
relation to the above matters.  Proposed Lot 4 will have direct frontage to 
Honeysuckle Drive (rather than Hannell Street) and accordingly satisfies the above 
provisions.  The land proposed to be set aside for road widening is also located in 
Honeysuckle Drive. 
 
State Environmental Planning Policy (Coastal Management) 2018 (Coastal 
Management SEPP) 
 
The aim of the policy is to promote an integrated and coordinated approach to land 
use planning in the coastal zone in a manner consistent with the objects of the 
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Coastal Management Act 2016.  The policy is supported by mapping of the following 
coastal management areas that comprise the coastal zone: 
 

i. Coastal wetlands and littoral rainforests area 
ii. Coastal vulnerability area 
iii. Coastal environmental area 
iv. Coastal use area 

 
The SEPP includes development controls that are applicable to development on land 
in each of the above areas, as well as development in the coastal zone generally. 
 
The Coastal Management SEPP requires that development consent must not be 
granted to development on land within the coastal zone unless the consent authority 
is satisfied that the proposed development is not likely to cause increased risk of 
coastal hazards on that land or other land.  The proposed subdivision is not likely to 
cause increased risk of coastal hazards on the land or surrounding land, noting that 
an existing easement for a floodway is being maintained across proposed Lot 4. 
 
The land is identified in the Coastal Environment Area and in the Coastal Use Area.  
The proposed subdivision is satisfactory in relation to the SEPP provisions, including 
that it will not adversely impact upon existing open space and safe access to and 
along the foreshore.  All land zoned RE1 Public Recreation is located within the 
residual proposed Lot 5, including along the foreshore area.  An existing easement 
for public access across proposed Lot 4 will ensure that pedestrian access is 
maintained between Honeysuckle Drive and the RE1 Public Recreation zoned 
foreshore area. 
 
The proposed development has suitably addressed the relevant matters for 
consideration and development controls for development generally within the coastal 
zone and specifically within the Coastal Environment Area and Coastal Use Area as 
required under the Coastal Management SEPP. 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) 
 
The following summarises an assessment of the proposal against the provisions of 
NLEP 2012 that are primarily relevant to the proposed development: 
 
Clause 2.1 - Land Use Zones 
 
The subject property is included within the B3 Commercial Core, B4 Mixed Use and 
RE1 Public Recreation zones under the provisions of NLEP 2012.  Subdivision is 
permissible, with CN's consent, on all land to which NLEP 2012 applies. 
 
The proposed development is consistent with the objectives of the zones, which are: 
 
B3 Commercial Core 
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i) To provide a wide range of retail, business, office, entertainment, 
community and other suitable land uses that serve the needs of the local 
and wider community. 

 
ii) To encourage appropriate employment opportunities in accessible 

locations. 
 

iii) To maximise public transport patronage and encourage walking and 
cycling. 

 
iv) To provide for commercial floor space within a mixed-use development. 

 
v) To strengthen the role of the Newcastle City Centre as the regional 

business, retail and cultural centre of the Hunter region. 
 

vi) To provide for the retention and creation of view corridors. 
 
Comment - The B3 Commercial Core zoned land will be contained wholly within the 
residual proposed Lot 5.  Future development would be able to satisfy the above 
objectives.  An easement for public access, across proposed Lot 4, provides a view 
corridor to the harbour through the development lot, facilitating views from adjacent 
land to the south that is zoned B3 Commercial Core. 
 
B4 Mixed Use 
 

i) To provide a mixture of compatible land uses. 
 

ii) To integrate suitable business, office, residential, retail and other 
development in accessible locations so as to maximise public transport 
patronage and encourage walking and cycling. 

 
iii) To support nearby or adjacent commercial centres without adversely 

impacting on the viability of those centres. 
 
Comment - Proposed Lot 4 is for future development and will be located wholly 
within the B4 Mixed Use zone.  The lot could support future development consistent 
with the above objectives.  An existing easement for public access across this lot will 
maintain a view corridor to the harbour through the development lot. 
 
RE1 Public Recreation 
 

i) To enable land to be used for public open space or recreational purposes. 
 
ii) To provide a range of recreational settings and activities and compatible 

land uses. 
 

iii) To protect and enhance the natural environment for recreational 
purposes. 

 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 17 September 2019 Page 53 
 
Comment - The proposed subdivision maintains the areas of RE1 Public Recreation 
within the residual proposed Lot 5. 
 
Clause 2.6 Subdivision - consent requirements 
 
This clause provides that the land can be subdivided subject to development 
consent. 
 
Clause 4.1 - Minimum subdivision lot size 
 
The objectives relating to the subdivision lot size development standard are as 
follows: 
 

a) to provide subdivision lot sizes that meet community and economic needs, 
while ensuring that environmental and social values are safeguarded, 

 
b) to facilitate greater diversity in housing choice, 

 
c) to ensure that lots are of sufficient size to meet user requirements and to 

facilitate energy efficiency of the future built form, 
 

d) to ensure that the subdivision of land in Zone E4 Environmental Living: 
 

i) will not prejudice its possible future development for urban purposes 
or its environmental conservation, and 

 
ii) will conserve the rural or bushland character, and the biodiversity 

values or other conservation values, of the land. 
 
The proposed lot size and dimensions are appropriate to meet community and 
economic needs.  The subdivision maintains all areas of public recreation within the 
residual Lot 5 and provides for a public access easement across the proposed lots, 
thereby securing community needs for access to the foreshore recreation land. 
 
The size and dimensions of Lot 4 will facilitate future development, including energy 
efficiency of the future built form.  The objective (d) applying to E4 Environmental 
Living is not relevant to this proposal.  The proposed subdivision is acceptable in 
relation to the objectives of the subdivision lot size clause of NLEP 2012. 
 
The clause requires that the size of any lot resulting from a subdivision of land to 
which the clause applies is not to be less than the minimum size shown on the Lot 
Size Map in relation to that land. 
 
Proposed Lot 4 has an area of 5,647m2 and contains only B4 Mixed Use zoned land.  
There is no lot size specified under the Lot Size Map for this land.  The proposed lot 
size is considered to be acceptable as it meets the zone objectives. 
 
Proposed Lot 5 has an area of 5.528Ha and will contain B3 Commercial Core, B4 
Mixed Use and RE1 Public Recreation zoned land.  The land zoned B3 Commercial 

https://www.legislation.nsw.gov.au/#/view/EPI/2012/255/maps
https://www.legislation.nsw.gov.au/#/view/EPI/2012/255/maps
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Core and B4 Mixed Use zones do not have a minimum lot size under the Lot Size 
Map.  The RE1 Public Recreation zoned land has a minimum lot size of 40Ha. 
 
The combined RE1 Public Recreation zoned land within the subject site has an area 
of 9,800m2 and therefore is already well below 40Ha in area.  The RE1 Public 
Recreation zoned land on the site is not affected by the proposed subdivision as it is 
to be contained wholly within proposed Lot 5.  While the RE1 zoned land is 
effectively not being subdivided, proposed Lot 5, at 5.528Ha, is less than the 
minimum size shown on the Lot Size Map, being 40Ha for the RE1 zoned land. 
 
Therefore, proposed Lot 5, at 5.528Ha, represents an 86% variation to the minimum 
subdivision lot size of 40Ha, despite the fact that the RE1 zoned land is not being 
reduced in area.  It is for this reason that the application has been referred to the 
Development Applications Committee for determination, due to the variation to the 
minimum subdivision lot size development standard being more than a 10% 
variation. 
 
The applicant has submitted a clause 4.6 variation request with respect to this 
standard.  Refer to discussion under Clause 4.6 Exceptions to Development 
Standards below. 
 
Clause 4.6 - Exceptions to development standards 
 
The objective of Clause 4.6 is to provide an appropriate degree of flexibility in 
applying certain development standards to achieve better outcomes for and from 
development. 
 
Clause 4.6 of NLEP 2012 enables consent to be granted to a development even 
though the development would contravene a development standard.  In assessing 
the proposal against the provisions of clause 4.6, it is noted that: 
 

1. Clause 4.1 (minimum subdivision lot size) is not expressly excluded from the 
operation of this clause; and 

2. The applicant has prepared a written request, requesting that CN vary the 
development standard and demonstrating that: 

a) Compliance with the development standard is unreasonable or 
unnecessary in the circumstances of the case, and 

b) There are sufficient environmental planning grounds to justify 
contravening the development standard. 

The applicant has submitted a written request contending that enforcing compliance 
with the minimum lot size requirements of clause 4.1 would be unreasonable and 
unnecessary in this case.  A copy of the written request is appended at 
Attachment D.  The applicant's written submission states in part: 
 

“In establishing that compliance with a development standard is unreasonable or 
unnecessary, the following principles have been addressed: 
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i) The underlying objective or purpose of the standard is not adversely 

impacted on as a result of the proposed variation.  The proposal still 
results in a subdivision of appropriate density and consistent with the 
objectives of the zone and the surrounding area. 
 

ii) The RE1 portion of the land is already below the minimum lot size prior to 
any subdivision. 

 
The proposal demonstrates that the variation from the minimum lot size standard 
is positive when considering the objectives of the zone, and the variation to the 
minimum lot size of the RE1 zoned land is already below the minimum required 
lot size prior to the proposed subdivision.” 

 
Comment 
 
An assessment of the request has been undertaken and it is considered that: 
 

a) It adequately addresses the matters required to be demonstrated by 
clause 4.6(3) of NLEP 2012; and 

 
b) The proposed development will be in the public interest because it is 

consistent with the objectives of the minimum lot size development standard 
along with the relevant objectives of the land use zones, as previously 
discussed under this report; and 

 
c) The Secretary's (ie. of the Department of Planning and Environment) 

concurrence to the exception to the minimum lot size development standard, 
as required by clause 4.6(4)(b) of NLEP 2012, is assumed, as per 
Department of Planning Circular PS18-003 of 21 February 2018; and 

 
d) The proposed subdivision is acceptable as it does not further reduce the 

area of RE1 Public Recreation zoned land within the site. 
 
The applicant has demonstrated that compliance with the development standard is 
unreasonable and unnecessary in this case as the RE1 Public Recreation zoned 
land is already below the minimum 40Ha lot size and will not be fragmented as a 
result of the proposed subdivision. 
 
The request for a variation to the development standard is supported. 
 
Clause 5.10 - Heritage Conservation 
 
The site contains a heritage item of local significance located within the south-west 
portion of the site (former School of Arts - 80 Honeysuckle Drive).  Proposed Lot 4 is 
located at the eastern extremity of the subject land and will not adversely impact 
upon the heritage significance of this item. 
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Clause 6.1 - Acid Sulphate Soils 
 
The site is affected by Class 3 acid sulphate soils and the proposed development is 
considered to satisfy the requirements of this clause, as no soil disturbance is 
proposed. 
 
Part 7 Additional local provisions - Newcastle City Centre 
 
The site is located within the Newcastle City Centre.  There are a number of 
requirements and objectives for development within the City Centre, which includes 
promoting the economic revitalisation of the City Centre, facilitating design 
excellence and protecting the natural and cultural heritage of Newcastle.  The 
proposal is consistent with the objectives of Part 7 of NLEP 2012, being able to 
support appropriate future development. 
 
5.2 Any draft environmental planning instrument that is or has been placed 

on public exhibition 
 
There is no exhibited draft environmental planning instrument relevant to the 
application. 
 
5.3 Any development control plan 
 
Newcastle Development Control Plan 2012 (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below. 
 
Subdivision - Section 3.01 
 
The proposed subdivision is consistent with provisions of this section, satisfying the 
aims of the Section, including: 
 

(a) That all lots are physically capable of development. 
 
(b) Lots have appropriate levels of amenity, services and access. 
 
(c) To achieve efficient use of the land. 
 

The proposed lots can support future development, including facilitating appropriate 
amenity, services and access.  An efficient use of the land can be achieved. 
 
The subdivision also includes an area along Honeysuckle Drive frontage to be 
dedicated for road widening, to accommodate future realignment of Honeysuckle 
Drive.  This matter has been considered by CN’s Asset Section which raised no 
objection to the dedication of the land for road widening. 
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Flood Management - Section 4.01 
 
The land is identified as flood prone.  The subdivision itself is acceptable and future 
development will be subject to the provisions of the DCP. 
 
The current flood study for the Honeysuckle area is the Honeysuckle Redevelopment 
Area Flood Study (March 2018).  The subdivision maintains an existing 20m wide 
easement for floodway which is a requirement under this Flood Study.  Based on the 
Flood Study, future development would be able to be accommodated on the land 
while appropriately managing flood risks for the development and wider community. 
 
Mine Subsidence - Section 4.03 
 
The site is located within a proclaimed Mine Subsidence District.  The proposed 
subdivision has been issued approval from Subsidence Advisory NSW. 
 
Land Contamination - Section 5.02 
 
Land contamination has been considered in this assessment report, in accordance 
with SEPP 55. 
 
Aboriginal Heritage - Section 5.04 
 
The applicant has submitted a search conducted under the Aboriginal Heritage 
Information Management System.  The search result confirmed that there are no 
sites of Aboriginal significance recorded on the site, while six sites were recorded in 
the locality.  The subject subdivision involves no physical works and is therefore 
considered acceptable. 
 
Heritage Items - Section 5.05 
 
This issue is discussed under Clause 5.10 Heritage of NLEP 2012. 
Archaeological Management - Section 5.06 
 
The subject subdivision involves no physical works and is therefore considered 
acceptable. 
 
Part 6.00 Locality Specific Provisions 
 
Newcastle City Centre - Section 6.01 
 
The proposed subdivision is considered acceptable in relation to the provisions of 
this Section, including maintaining appropriate access to the foreshore by the use of 
easements for public access. 
 
Public Participation - Section 8.0 
 
The proposal was notified in accordance with this section and no submissions were 
received. 
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Development Contributions 
 
The proposed subdivision is not subject to development contributions.  Future 
development of the site may be subject to contributions. 
 
5.4 Planning agreements 
 
No planning agreements are relevant to the proposal. 
 
5.5 The regulations (and other plans and policies) 
 
The application has been considered pursuant to the provisions of the Environmental 
Planning and Assessment Act 1979 and Environmental Planning and Assessment 
Regulation 2000.  The proposal does not generate any significant issues in this 
respect. 
 
5.6 The likely impacts of that development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality 

 
Impacts upon the natural and built environment have been discussed in this report in 
the context of relevant policy, including NLEP 2012 and NDCP 2012 considerations. 
 
It is considered that the proposal will not have any negative social or economic 
impacts. 
 
5.7 The suitability of the site for the development 
 
The site is within a proclaimed Mine Subsidence District.  Approval for the proposed 
development has been granted by Subsidence Advisory NSW. 
 
The site is suitable for the proposed development as it is in the City Centre, which is 
well serviced by public transport and community facilities.  Adequate services are 
available to the land. 
 
At-grade access to the site will be available for pedestrians, from adjacent roads and 
public transport.  Having regard for the City Centre location and the availability of 
public transport services, the proposal is satisfactory in respect of accessibility. 
 
The constraints of the site have been considered in the proposed development, 
which includes flooding, contamination, acid sulphate soils and heritage. 
 
The site is not subject to any other known risk or hazard that would render it 
unsuitable for the proposed development. 
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5.8 Any submissions made in accordance with this Act or the regulations 
 
The application was notified in accordance with CN’s public participation policy.  No 
submissions were received. 
 
5.9 The public interest 
 
The proposed development is considered to be satisfactory having regard to the 
principles of ecologically sustainable development. 
 
The proposal is consistent with CN’s urban consolidation objectives, making more 
efficient use of the established public infrastructure and services. 
 
The proposed development will not result in the disturbance of any endangered flora 
or fauna habitat or otherwise adversely impact on the natural environment. 
 
The development is in the public interest and will allow for the orderly and economic 
development of the site. 
 
6.0 CONCLUSION 
 
The proposal is acceptable against the relevant heads of consideration under 
section 4.15(1) of the Environmental Planning and Assessment Act 1979.  The 
Section 4.6 exception to the development standard of NLEP 2012, against the 
minimum lot size is noted and supported.  The proposed dedication of land for road 
reserve is considered to be acceptable.  The proposed subdivision is supported on 
the basis that the recommended conditions in Attachment B are included in any 
consent issued, noting that such conditions will need to be agreed with the applicant 
(ie the Crown). 
 
ATTACHMENTS 
 
Attachment A:  Submitted Plans - Under Separate Cover - 50 Honeysuckle 

Drive Newcastle 
 
Attachment B: Draft Schedule of Conditions - 50 Honeysuckle Drive 

Newcastle 
 
Attachment C:  Processing Chronology - 50 Honeysuckle Drive Newcastle 
 
Attachment D:  Clause 4.6 Variation - 50 Honeysuckle Drive Newcastle 
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Attachment B
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Attachment C 
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Attachment D
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ITEM-14 DAC 17/09/19 - DA2019/00247 - 352 HUNTER STREET, 

NEWCASTLE, - COMMERCIAL PREMISES (EIGHT STOREY 
INCLUDING CARPARKING) AND OUTDOOR KIOSK  

 
APPLICANT: GWH DARBY PLAZA PTY LTD 
OWNER: HUNTER AND CENTRAL COAST DEVELOPMENT 

CORPORATION 
REPORT BY: GOVERNANCE 
CONTACT: DIRECTOR GOVERNANCE / MANAGER REGULATORY, 

PLANNING AND ASSESSMENT 
 
 

PART I 
 
BACKGROUND 
 

An application has been received seeking 
consent for an eight-storey commercial 
building, comprising basement level 
parking, two levels of above ground 
parking, ground floor retail/business, five 
levels of commercial office space, a café 
kiosk and associated site works. 
 
The submitted application was assigned 
to Senior Development Officer, William 
Toose for assessment. 
 
The application is referred to the 
Development Applications Committee for 
determination, due to: 

 

 
 

 
 
Subject Land: 352 Hunter Street Newcastle 

1. The construction value of the proposed development ($18.95M) being in 
excess of the staff delegation limit of $10M. 
 

2. A proposed variation to the height of buildings development standard of the 
Newcastle Local Environmental Plan 2012 (NLEP 2012) being more than a 
10% variation (13% variation proposed). 

 
The plans were amended in response to issues raised by City of Newcastle’s (CN) 
Urban Design Consultative Group (UDCG).  These amendments included the 
deletion of residential apartments and an overall reduction in building height from 
35.5m to 27.15m (ie 8.35m reduction). 
 
A copy of the plans for the proposed development is appended at Attachment A. 
 
The proposed development was publicly notified in accordance with CN’s public 
participation policy and no submissions were received in response. 
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Issues 

 
1) The proposed development does not comply with the height of buildings 

development standard of 24m under NLEP 2012.  The maximum height of 
the proposed building is 27.15m and this equates to a 13% variation to the 
height of buildings development standard. 

 
Conclusion 
 
The proposed development has been assessed having regard to the relevant heads 
of consideration under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 and is considered to be acceptable subject to compliance with 
appropriate conditions. 
 
RECOMMENDATION 
 
A. That the Development Applications Committee note the objection under 

Clause 4.6 Exceptions to Development Standards of NLEP 2012, against the 
development standard at Clause 4.3 Height of Buildings, and considers the 
objection to be justified in the circumstances and to be consistent with the 
objectives of Clause 4.3 and the objectives for development within the B4 
Mixed Use zone in which the development is proposed to be carried out; and 

 
B. That DA2019/00247 for an eight-storey commercial building be approved and 

consent granted, subject to compliance with the conditions set out in the Draft 
Schedule of Conditions at Attachment B. 

 
Political Donation / Gift Declaration 
 
Section 10.4 of the Environmental Planning and Assessment Act 1979 requires a 
person to disclose "reportable political donations and gifts made by any person with 
a financial interest" in the application within the period commencing two years before 
the application is made and ending when the application is determined. The following 
information is to be included on the statement: 
 

a) all reportable political donations made to any local Councillor of Council; 
and 

b) all gifts made to any local Councillor or employee of that Council. 
 
The applicant has answered NO to the following question on the application form: 
Have you, or are you aware of any person having a financial interest in the 
application, made a 'reportable donation' or 'gift' to a Councillor or Council employee 
within a two year period before the date of this application? 
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PART II 
 
1.0 THE SUBJECT SITE 

 
The land is identified as Lot 6 DP 1251435, No. 352 Hunter Street Newcastle.  The 
site has an area of 2,142m2 and is located at the junction of Darby Street and Hunter 
Street.  The site is currently vacant with the exception of an electrical sub-station 
located in the south-western corner. 
 
The subject site includes a section of the former rail corridor.  The site is currently 
owned by Hunter and Central Coast Development Corporation (HCCDC) and has 
been sold to the developer following an expression of interest process. 
 
Immediately adjacent to the site on Hunter Street are commercial buildings ranging 
in size from two to eight storeys.  Development on the opposite side of Hunter Street 
is similar, with a variety of commercial and retail buildings, including the Tax Office 
building.  Further to the west, along Hunter Street, are the Court House and 
University buildings, which are both prominent CBD built form features. 
 
Adjacent to the northern boundary of the site is a property that is currently being 
used as an at-grade car park.  There is also a multi-level car park and commercial 
building located to the north-east of the site. 
 
To the east of the site is a heritage item of local significance, known as ‘Former 
Tramway Substation’.  Further to the north of the site, beyond Centenary Road, is 
‘Argyle House’, which is a heritage item of State significance. 
 
2.0 THE PROPOSAL 
 
The application seeks consent for an eight-storey commercial development. 
 
Specifically, the works associated with the proposed development include: 
 

i) One x level of basement car parking 
ii) Two x levels of above ground car parking 
iii) Five x levels of office premises 
iv) Two x ground floor retail or business premises 
v) One x kiosk in an outdoor area 
vi) Delivery of a privately-owned portion of the outdoor area known as ‘Darby 

Plaza’ 
vii) Site remediation 

 
The plans were amended in response to issues raised by CN’s UDCG.  These 
amendments included the deletion of residential apartments and an overall reduction 
in building height from 35.5m to 27.15m (ie a reduction of 8.35m). 
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A copy of the amended plans is appended at Attachment A.  The various steps in 
the processing of the application to date are outlined in the Processing Chronology 
appended at Attachment C. 
 
3.0 PUBLIC NOTIFICATION 
 
The application was publicly notified in accordance with CN’s public participation 
policy. 
 
No submissions were received as a result of the notification process. 
 
4.0 INTEGRATED DEVELOPMENT 
 
The proposal is not 'integrated development' pursuant to Section 4.46 of the 
Environmental Planning and Assessment Act 1979. 
 
5.0 PLANNING ASSESSMENT 
 
The application has been assessed having regard to the relevant matters for 
consideration under the provisions of Section 4.15(1) of the Environmental Planning 
and Assessment Act 1979, as detailed hereunder. 
 
5.1 Provisions of any environmental planning instrument 
 
State Environmental Planning Policy No 55 - Remediation of Land (SEPP 55) 
 
SEPP 55 requires consideration to be given to previous uses on the site and 
whether the site needs to be remediated for future uses and that, where land is 
contaminated, CN must be satisfied that the land is suitable in its contaminated 
state or will be suitable after remediation for the purpose for which the development 
is proposed. 
 
The site has been identified as being contaminated due to its previous use as a 
heavy rail corridor.  The site has also been subject to a contamination investigation 
as part of the wider assessment of the rail corridor. 
 
A Remedial Action Plan has been provided with the application, which involves the 
excavation and disposal of contaminated soil. 
 
CN’s Senior Environmental Protection Officer considers the proposal to be 
acceptable and has recommended a number of conditions be imposed on a consent 
granted regarding the remediation of the site (refer to Attachment B). 
 
The proposal is considered to be acceptable having regard to this policy. 
 
State Environmental Planning Policy (Coastal Management) 2018 (Coastal 
Management SEPP) 
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The proposed development is located in the Coastal Use Area and Coastal 
Environment Area as mapped under the Coastal Management SEPP. 
 
It is considered that the proposed development will not have a significant impact on 
the coastal zone.  Access to public areas within the coastal use area will not be 
adversely impacted by the proposed development. 
 
State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) 
 
Due to the site’s proximity to the Newcastle Light Rail, the proposed development 
required concurrence from the rail authority, Transport for New South Wales 
(TfNSW), under the ISEPP, before CN can approve the application.  Clause 86 of 
the ISEPP requires TfNSW to take into consideration: 
 

(a) the potential effects of the development (whether alone or cumulatively 
with other development or proposed development) on. 
 
i. the safety or structural integrity of existing or proposed rail 

infrastructure facilities in the rail corridor, and 
 

ii. the safe and effective operation of existing or proposed rail 
infrastructure facilities in the rail corridor, and 
 

(b) what measures are proposed, or could reasonably be taken, to avoid or 
minimise those potential effects. 

 
TfNSW has undertaken an assessment and has granted concurrence to the 
proposal, subject to conditions of consent (refer to Attachment B). 
 
Newcastle Local Environmental Plan 2012 (NLEP 2012) 
 
The following summarises an assessment of the proposal against the provisions of 
NLEP 2012 that are primarily relevant to the proposed development: 
 
Clause 2.1 - Land Use Zones 
 
The property is located within the B4 Mixed Use zone under the provisions of 
NLEP 2012.  The proposed development is permissible in the zone and is consistent 
with the objectives of the zone, providing a commercial development within a City 
Centre location.  The site is located in close proximity to services and amenities and 
public transport, making this an ideal site for the proposed development. 
 
The proposed development will promote the economic revitalisation of Newcastle 
City Centre by providing a high quality and multi-functional commercial premises on 
a prominent site, that will activate a currently vacant site to form part of ‘Darby 
Plaza’.  It will provide local employment opportunities during both the construction 
and operational phases. 
 
Clause 2.7 - Demolition Requires Development Consent 
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The proposal includes the demolition of the existing structures on the site.  
Conditions are recommended to ensure demolition works and disposal of material is 
managed appropriately and in accordance with relevant standards. 
 
Clause 4.3 - Height of Buildings 
 
The proposed development does not comply with the height of buildings 
development standard of 24m under NLEP 2012. 
 
The maximum height of the proposed building is 27.15m and this equates to a 13% 
variation to the height of buildings development standard. 
 
The applicant has submitted a clause 4.6 variation request to this standard, as 
discussed under Clause 4.6 Exceptions to Development Standards below. 
 
Clause 4.4 - Floor Space Ratio 
 
Under NLEP 2012 the site has a 4:1 floor space ratio (FSR) development standard.  
The proposed FSR is 3.86:1 and complies with this requirement. 
 
Clause 4.6 - Exceptions to development standards 
 
Clause 4.6 of NLEP 2012 enables consent to be granted to a development even 
though the development would contravene a development standard.  In assessing 
the proposal against the provisions of clause 4.6, it is noted that: 
 

1. Clause 4.3 (Height of Buildings) is not excluded from the operation of this 
clause; and 

2. The applicant has prepared a written request (as per Clause 4.6(3), 
requesting that CN vary the development standard and demonstrating that: 

a) Compliance with the development standards is unreasonable or 
unnecessary in the circumstances of the case, and 

b) There are sufficient environmental planning grounds to justify 
contravening the development standard. 

The applicant's written submission contends that enforcing compliance with the 24m 
building height development standard is unnecessary in the circumstances.  An 
extract of the applicant's request to vary the Development Standards is provided 
below. 

“What are the objectives of the development standard? 
 
The objectives of Clause 4.3 – Height of Buildings are as follows: 
 

a) to ensure the scale of development makes a positive contribution towards 
the desired built form, consistent with the established centres hierarchy, 



CITY OF NEWCASTLE 
Development Applications Committee Meeting 17 September 2019 Page 77 
 
 

b) to allow reasonable daylight access to all developments and the public domain. 
 
What is the proposed numeric value of the development standards in your 
development application? 
 
The numeric value of the proposed development and percentage variation are 
detailed in the following table: 
 
Height 

LEP Clause Control  Proposal Variation 
Clause 4.3 – 
Building Height 

24m 27.15m 
 

3.15 (13%) 
 

 
Overall, it is submitted that the development is consistent with the objectives of 
Clause 4.3 for the following reasons: 
 

i) It is considered that strict compliance with the development standard is 
unnecessary given the current development within the site’s vicinity, the 
remaining development potential of the surrounding land and minimal impact 
that the proposed variation will have on neighbouring sites and public domain. 

 
Located within close proximity to the site, both the University Building and the Court 
House have a height greater than 24m.  Both these developments contribute 
positively to the streetscape and skyline.  The proposed development will have the 
capacity to accommodate up to 500 workers and this will assist significantly towards 
reinforcing Newcastle’s Central Business District as the Hunter Region’s commercial 
centre. 
 
Under Clause 4.3 ‘Heights of buildings’ and the NLEP 2012 Maps the subject site is 
allocated a height limit of 24m.  The allocation of this height limit supports the 
desired bulk and scale of development within the area.  A variation to Clause 4.3 will 
allow the proposed development to meet the objectives by ensuring the development 
can contribute to the building density, bulk and scale required to make a positive 
contribution towards the areas desired built form. 
 
The proposed variation to the height limit of the proposed development will have 
minimal impact on daylight access to neighbouring developments and the public 
domain.  The proposed top floor of the development has been set back from the 
boundary.  When viewed from street level along Hunter Street the top floor will 
largely been unseen.  A shadow diagram is provided as part of the Architectural 
Plans, as well as a shadow diagram with the top storey of the proposed development 
removed.  This clearly demonstrates that the impact of the top floor is negligible and 
will not increase the impact of daylight access to adjoining developments nor the 
public domain. 
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Are there Sufficient Environmental Planning Grounds? 
 
“It is considered that the proposed variation supports the overall objectives and 
underlying goals of the Newcastle Local Environmental Plan 2012 and CN’s 
Development Strategies and Plans.” 
 
Officer's comment 
 
An assessment of the request has been undertaken and it is considered that: 
 

a) It adequately addresses the matters required to be demonstrated by clause 
4.6(3) of NLEP 2012; and 

 
b) The proposed development will be in the public interest because it is 

consistent with the objectives of the particular standards and the objectives for 
development within the B4 Mixed Use zone in which the development is 
proposed to be carried out; and 

 
c) The Secretary's (ie. of the Department of Planning, Industry and Environment) 

concurrence to the exception to the height of buildings and floor space ratio 
development standards as required by clause 4.6(4)(b) of NLEP 2012, is 
assumed, as per Department of Planning Circular PS18-003 of 
21 February 2018; and 

 
d) The applicant has demonstrated that the standard is unnecessary in this 

instance, that the proposed height, scale and density of development is 
consistent with the character of surrounding developments in the area and is 
in accordance with the relevant zone objectives.  The proposed variations 
would not result in any significant impacts and therefore the proposal has 
planning merit. 

 
The proposed exceptions to the height of building development standard of 
NLEP 2012 is an acceptable planning outcome and in this instance strict compliance 
would be unnecessary.  The proposed variation to the development standards in this 
instance does not cause any undue adverse environmental impacts, including 
impacts on neighbouring properties in terms of overshadowing and visual privacy. 
 
The proposal is consistent with the intended future urban form within the area, 
having regard to the combination of controls under NLEP 2012 and Newcastle 
Development Control Plan 2012 (NDCP 2012) (notably Section 6.01 Newcastle City 
Centre). 
 
The request for the height of the proposed building to exceed the 24m building 
height is supported. 
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Clause 5.10 - Heritage Conservation 
 
Clause 5.10 is applicable to the site given its location within the Newcastle City 
Centre Heritage Conservation Area and the heritage items in the vicinity of the 
site, including: 
 

1. A heritage item of local significance, known as ‘Former Tramway 
Substation’, located to the east of the site. 
 

2. A heritage item of State significance, known as ‘Argyle House’, located 
further to the north of the site, beyond Centenary Road. 

 
It is considered that the proposed development will not unduly affect the heritage 
significance of the heritage buildings in the vicinity of the site, nor detract from their 
setting or obstruct any view of these heritage items from public places.  It is also 
considered that the proposed development will not unduly affect the heritage 
significance of the Newcastle City Centre Heritage Conservation Area. 
 
Clause 6.1 - Acid Sulfate Soils 
 
The site is affected by Class 4 acid sulphate soils.  A requirement for an assessment 
of acid sulfate soils is to be undertaken during excavation and construction works is 
included as a recommended condition.  The proposed development is considered 
satisfactory in this regard. 
 
Clause 6.2 - Earthworks 
 
The proposed development will include excavation for one level of basement parking 
and footings.  The level of earthworks proposed to facilitate the development is 
considered to be acceptable having regard to this clause. 
 
Part 7 Additional local provisions - Newcastle City Centre 
 
The site is located within the Newcastle City Centre.  There are a number of 
requirements and objectives for development within the City Centre, which includes 
promoting the economic revitalisation of the City Centre, facilitating design 
excellence and protecting the natural and cultural heritage of Newcastle.  The 
proposal is considered to be consistent with the objectives of Part 7 of NLEP 2012. 
 
Clause 7.4 - Building Separation 
 
The building height of the proposed development does not exceed 45 metres and 
is therefore compliant with this clause. 
 
Clause 7.5 - Design excellence 
 
CN’s UDCG reviewed the application on two occasions.  A preliminary scheme for 
development of the subject site, included a 10-storey building (55 residential 
apartments, two levels of commercial space and parking) was initially reviewed by 
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the UDCG in November 2018.  The Panel recommended that a number of issues be 
addressed, particularly the height exceedance, before resubmission of the design. 
 
An amended scheme comprising an eight-storey building (8,222m2 of commercial 
space and parking), but with no residential component, was re-submitted to the 
Panel. 
 
In response to the amended design, the Panel noted the following: 
 

“The basic plan as now proposed is in principle satisfactory.  Although the 
height marginally exceeds the LEP control, the non-compliant top level is set 
back approximately 4 metres from the Hunter Street frontage so that visual and 
overshadowing impacts should be acceptable, and the step-down of the 
frontage at the western end assists the transition to the lower adjacent 
buildings.  The non-compliance with height is not of concern, particularly in view 
of the FSR being within the LEP control.” 
 
“The public space has the potential to be very attractive for meeting and 
socialising and the ground floor commercial area could be a lively 
café/restaurant activity opening to the colonnade with outdoor seating.” 

 
The urban design merits of the proposal are considered to be acceptable having 
regard to the comments received from the UDCG. 
 
The amended proposal provides an acceptable level of amenity within the context of 
the area and is generally consistent with State and local guidelines relating to 
building design and amenity.  As such, the amended proposal is considered to be an 
acceptable form of development within the context of the site and location. 
The proposed development will assist with enhancing the quality and amenity of the 
public domain through excellent street activation, while not adversely impacting on 
any identified view corridors.  The design of the development has appropriately 
addressed cultural heritage issues and resolved streetscape constraints and 
circulation requirements.  The proposed building's overall bulk, mass and articulation 
sit comfortably within the streetscape.  The proposal is acceptable having regard to 
environmental impacts and the principles of ecologically sustainable development. 
 
The proposal does not generate a requirement to undertake an architectural design 
competition as the height of the proposed building is not greater than 48m and the 
site is not identified as a key site within the City Centre. 
 
It is considered that design excellence has been achieved, as required by this 
clause. 
 
5.2 Any draft environmental planning instrument that is or has been placed 

on public exhibition 
 
There is no exhibited draft environmental planning instrument relevant to the 
application. 
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5.3 Any development control plan 
 
Newcastle Development Control Plan (NDCP 2012) 
 
The main planning requirements of relevance in the NDCP 2012 are discussed 
below. 
 
Commercial Uses - Section 3.10 
 
It is considered that the development is consistent with the aims and objectives of 
this section of the NDCP 2012.  The subject site is considered to be an ideal location 
for the proposed commercial premises which is in close proximity to public transport, 
services, retail and recreational areas. 
 
The proposal has been architecturally designed and will provide an active street 
frontage, with visual connection into retail uses at ground level.  A cafe kiosk is 
located within the private plaza space to encourage use and activation of the space. 
 
The proposed development is of an appropriate scale and form in the context of the 
City Centre area and in terms of height, FSR and setback provisions. 

The proposal will contribute to the viability of the Newcastle City Centre. 
 
Flood Management - Section 4.01 
 
CN's Senior Development Officer (Engineering) has provided the following 
comments in relation to the proposal: 
 

“The proposed ground floor level has been set at 3.20m AHD.  The car parking 
entry to the basement and the ground level car park has been set at 2.90m 
AHD.  Potential sea level rise of flood planning has been considered. 
 
The proposed Café Kiosk and Electricity Substations are to be set at 2.90m 
AHD based on the Flood Certificate (FL2019/00006). 
 
The development is required to provide flood refuge areas at first floor level.” 

 
Accordingly, the proposal is acceptable in relation to flooding. 
 
Mine Subsidence - Section 4.03 
 
The site is within a proclaimed Mine Subsidence District and approval for the 
proposed development is required to be granted by Subsidence Advisory NSW. 
 
An appropriate condition to address this requirement has been included in the Draft 
Schedule of Conditions (refer to Attachment B). 
 
Safety and Security - Section 4.04 
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The proposed landscaping increases the aesthetics of the overall development and 
the development is designed to allow casual surveillance of all public accessible 
areas.  Adequate lighting will be provided to the parking area, building entries and 
plaza space 
 
Soil Management - Section 5.01 
 
Relevant conditions relating to sediment and erosion control have been included in 
the Draft Schedule of Conditions (refer to Attachment B). 
 
Land Contamination - Section 5.02 
 
Land contamination has been considered in this assessment report, in accordance 
with SEPP55. 
 
Aboriginal Heritage - Section 5.04 
 
A search of the Aboriginal Heritage Information Management System indicates that 
no Aboriginal sites are recorded on the subject land and no Aboriginal places have 
been declared on the subject land. 
 
Heritage Items - Section 5.05 
 
This issue is discussed under Clause 5.10 Heritage of NLEP 2012. 
 
Archaeological Management - Section 5.06 
 
The site is not specifically listed in the Newcastle Archaeological Management Plan 
1997 or NLEP 2012 as an 'Archaeological Site'. 
 
The site does not contain any recorded Aboriginal archaeological sites.  However, the 
project area has a high degree of potential to contain Aboriginal archaeological 
material within relatively undisturbed sub-surface.  It is recommended that further 
investigations and consultation be undertaken prior to construction.  A condition 
relating to an archaeological study to be reviewed by the Local Aboriginal Land 
Council is included in the Draft Schedule of Conditions (refer to Attachment B). 
 
Heritage Conservation Areas - Section 5.07 
 
As previously stated under clause 5.10 of NLEP 2012, the proposal is considered 
acceptable, as it will not unduly impact on the heritage significance of the Newcastle 
City Centre Heritage Conservation Area. 
 
Newcastle City Centre - Section 6.01 
 
The proposed development will have a positive effect on the City Centre and 
surrounding precinct by delivering a high quality and functional commercial building 
in a section of Hunter Street that is currently being revitalised through redevelopment 
of the former rail line and opening of the new light rail.  The proposed development 
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will facilitate the precinct known as ‘Darby Plaza’ and will provide an important link 
between Darby Street and Newcastle Harbour.  A cafe kiosk is proposed within the 
plaza space to encourage use and activation of the space. 
 
A high standard of architectural design has been achieved through the building 
façade treatments and variation in materials and finishes.  The proposed 
development provides excellent street activation at the ground floor.  A visual 
connection into the business / retail uses at ground level has been achieved through 
extensive glazing. 
 
The top level of the proposed building is set back from the Hunter Street frontage so 
that visual impacts and overshadowing are minimised and the step-down of the 
building at the western end assists in the transition to the lower building adjacent. 
 
The form and external appearance of the development significantly improves the 
quality and amenity of the public domain.  Continuous awning coverage along the 
footpath on Hunter Street, which links to the new plaza, provides amenity for 
pedestrians and an inviting entrance to the new public space. 
 
The proposed concept was discussed at two meetings of the UDCG, on 
21 November 2018 and on 21 February 2019.  Overall the UDCG were supportive of 
the proposed development. 
 
Car parking is well integrated into the overall building design through the use of 
appropriate materials and facade treatments.  High quality, durable materials are 
proposed. 
 
The proposed development does not adversely impact on any public or private view 
corridors.  The building does not significantly affect solar access to public spaces. 
 
The building is not a public or civic building and does not exceed 45m, therefore a 
public art requirement is not applicable. 
 
Landscape Open Space and Visual Amenity - Section 7.02 
 
A new public and private plaza will be delivered as part of the overall development 
and will provide tenants, workers and the wider community an attractive and 
functional outdoor plaza. 
 
The private part of the plaza will be provided by the developer of this site and as part 
of this application, prior to Occupation Certificate.  An easement for public access 
throughout the private plaza is also required to be provided. 
 
A landscape plan has been provided as part of the application, which contains the 
concept design of both components of Darby Plaza.  CN’s Senior Landscape 
Architect and Asset Officer have reviewed the submitted concept design and the 
locations of the proposed Ausgrid Substations within the proposed Plaza and have 
confirmed that the concept proposal is acceptable. 
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Appropriate conditions to address this requirement has been included in the Draft 
Schedule of Conditions (refer to Attachment B). 
 
Traffic, Parking and Access - Section 7.03 
 
The proposal has been assessed by CN’s Senior Development Officer (Engineering) 
and is considered to be acceptable subject to conditions, as recommended.  Details 
of the traffic and parking assessment are outlined below within Section 5.6 of this 
report. 
 
Energy efficiency - Section 7.05 
 
The proposal is acceptable having regard to this section. 
 
Stormwater - Section 7.06 and Water Efficiency - Section 7.07 
 
The proposed development has been assessed by CN’s Senior Development Officer 
(Engineering) and is considered to be acceptable subject to conditions, as 
recommended. 
 
The proposal can comply with CN’s policies relating to stormwater management.  
Appropriate conditions have been recommended in the Draft Schedule of Conditions 
(refer to Attachment B) to ensure that the development meets the specified 
standards. 
 
Waste Management - Section 7.08 
 
A waste management plan has been submitted.  The site is commercial in nature 
and waste will be serviced by a 5.7m private pick-up vehicle.  The traffic report and 
plans have demonstrated that a small rigid vehicle (ie 6.4m truck) is able to 
manoeuvre within the ground floor parking area, pick-up waste and exit in a forward 
direction.  No bins will be presented to the street. 
 
Based on the submitted information, the proposal is considered to be acceptable. 
 
Public Participation - Section 8.0 
 
The proposal was notified to neighbouring properties for 14 days in accordance with 
CN’s public participation policy.  No submissions objecting to the proposal were 
received. 
 
Development Contributions 
 
The Environmental Planning and Assessment Act 1979 enables CN to levy 
contributions for public amenities and services.  The proposed development would 
attract a development contribution, as detailed in CN's Contributions Plan. 
 
A condition requiring this contribution to be paid has been included in the Draft 
Schedule of Conditions (refer to Attachment B). 
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5.5 The regulations (and other plans and policies) 
 
The application has been considered pursuant to the provisions of the Environmental 
Planning and Assessment Act 1979 and the Environmental Planning and 
Assessment Regulation 2000.  In addition, compliance with AS2601 – Demolition of 
Structures will be included in the conditions of consent, in relation to any demolition 
work. 
 
The site is identified as being within the coastal zone and this is discussed under the 
provisions of the relevant policy State Environmental Planning Policy (Coastal 
Management) 2018. 
 
5.6 The likely impacts of that development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality 

 
There are no significant external impacts associated with the proposal.  The 
application has demonstrated that there will be no significant adverse traffic impacts 
and it is considered that the development does not cause any significant 
overshadowing, privacy impacts or view loss for nearby properties. 
 
The proposal is likely to have broad positive social and economic impacts in that it 
will create additional employment opportunities, support the demand for local 
services and facilities and increase social activity and street activation within this 
central City Centre location, close to existing amenities and public transport services. 
 
The character, bulk and scale of the proposal have been discussed in this report, in 
the context of NLEP 2012 and DCP controls.  The proposal is considered to be 
acceptable in this regard. 
 
a) Character, Streetscape, External Appearance, Urban Design, Height, 

Bulk and Scale 
 
It is considered that the amended plans are acceptable having regard to the 
proposed height, external appearance, character, bulk and scale.  The proposal has 
been assessed by the UDCG and is considered to be acceptable with regard to 
urban design merit. 
b) Traffic, Access and Parking 
 
The proposal has been assessed by CN’s Senior Development Officer (Traffic) and 
found to be acceptable, subject to draft conditions included in Attachment B.  CN’s 
Senior Development Officer (Traffic) provided the following comments: 
 

Vehicular Access, Driveway Design and Crossing Location 
 
“The vehicular access for the site is proposed from the Argyle Street frontage.  
There is an existing driveway which will need to be removed and reconstructed 
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as part of the development of the Darby Plaza.  However, this driveway can be 
used during the construction process for access to the site. 
 
The access to the basement has been designed to mitigate flood risks and the 
levels proposed for the basement are acceptable. 
 
The proposed driveway will be at the interface of the proposed Darby Plaza and 
the area will need to be designed with pedestrians having right of access over 
the footpath / Plaza area.” 
 
Parking Demand 
 
“The proposed development Traffic report has indicated a total of 138 parking 
spaces.  The DCP requires a total of 137 parking spaces for the proposed 
8,266m2 of commercial/retail area based on CBD parking rate of 1 space per 
60m2 of GFA.  Two disabled parking spaces has been provided which complies 
with the DCP.” 

 
Comment: The proposed development is considered to be acceptable with regard to 
its impacts on local traffic conditions, pedestrian safety and traffic management 
measures.  Appropriate conditions in this regard requiring 137 parking spaces to be 
provided. 
 
c) Amenity (Privacy, Overshadowing and Views) 
 
Views 
 
The proposal does not have a significant adverse impact on the surrounding 
properties in terms of views.  The development will alter the general outlook due to 
the proposed changes in size and scale, but this is considered to be reasonable 
having regard to the allowable height and scale for development under relevant 
planning policies. 
 
Overshadowing 
 
Any additional overshadowing caused by the proposal is primarily to the 
surrounding street and commercial buildings and is considered acceptable in this 
regard. 
 
5.7 The suitability of the site for the development 
 
The site is suitable for the proposed development as it is located in the City Centre, 
which is well serviced by public transport and community facilities.  It is considered 
that adequate services and waste facilities are available to the development. 
 
The constraints of the site have been considered in the proposed development, 
which includes flooding, contamination, acid sulfate soils and heritage. 
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5.8 Any submissions made in accordance with this Act or the regulations 
 
The application was publicly notified and no submissions were received. 
 
5.9 The public interest 
 
The proposed development will make a significant contribution to the revitalisation of 
the Civic Centre Precinct within the Newcastle City Centre.  The proposal will activate 
the link between Darby Street and Newcastle Harbour. 
 
The proposed development does not raise any significant general public interest 
issues beyond matters already addressed in this report.  Overall, the proposed 
development will have an acceptable impact on the surrounding natural and built 
environment and would have positive social and economic impacts. 
 
The proposed development is considered to be satisfactory having regard to the 
principles of ecologically sustainable development. 
 
6.0 CONCLUSION 
 
The proposal is acceptable against the relevant heads of consideration under section 
4.15(1) of the Environmental Planning and Assessment Act 1979 and is supported 
on the basis that the recommended conditions in Attachment B are included in any 
consent issued. 
 
ATTACHMENTS 
 
Attachment A: Submitted Plans - Under Separate Cover - 352 Hunter Street 

Newcastle 
 
Attachment B: Draft Schedule of Conditions - 352 Hunter Street Newcastle 
 
Attachment C:  Processing Chronology - 352 Hunter Street Newcastle 
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Attachment B
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Attachment C
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